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Certified Question for Review
Does Utah Code Ann. § 3 lA-22-305.3 require that all vehicles covered under the liability
provisions of a motor vehicle insurance policy also be covered under the underinsured
motorist provisions of that policy with equal coverage limits, unless a named insured
signs an acknowledgment form meeting the requirements of the statute?

Determinative Statutes
Utah Code Ann. § 31A-22-305.3(3)(a) (2012) (see Addendum for language of entire
statute)
For new policies written on or after January 1, 2001 , the limits of
underinsured motorist coverage shall be equal to the lesser of the limits of
the named insured' s motor vehicle liability coverage or the maximum
underinsured motorist coverage limits available by the insurer under the
named insured's motor vehicle policy, unless a named insured rejects or
purchases coverage in a lesser amount by signing an acknowledgment form
that:
(i)
is filed with the department;
(ii)
is provided by the insurer;
(iii) waives the higher coverage;
(iv) reasonably explains the purpose of underinsured motorist coverage;
and
(v)
discloses the additional premiums required to purchase underinsured
motorist coverage with limits equal to the lesser of the limits of the
named insured' s motor vehicle liability coverage or the maximum
underinsured motorist coverage limits available by the insurer under
the named insured' s motor vehicle policy.

Utah Code Ann. §3 lA-22-305(1) (2012) (see Addendum for language of entire
statute)
(1)

As used in this section, "covered persons" includes:
(a) the named insured;
(b) persons related to the named insured by blood, marriage,
adoption, or guardianship, who are residents of the named insured's

household, including those who usually make their home in the same
household but temporarily live elsewhere;
(c) any person occupying or using a motor vehicle:
(i) refen-ed to in the policy; or
(ii) owned by a self-insured; and
(d) any person who is entitled to recover damages against the owner
or operator of the uninsured or underinsured motor vehicle because of
bodily injury to or death of persons under Subsection (l)(a), (b) or (c).

Utah Code Ann.§§ 31A-22-301 to 31A-22-309 (2012) (set forth in full in the addendum
to this brief)
Statement of the Case
Plaintiffs filed a Complaint for Declaratory Relief in The Third Judicial District
Court in and for Salt Lake County, State of Utah on January 15, 2014 seeking a
declaration from the Court as to whether Defendant's Insurance Policy violated Utah law,
and whether Plaintiff Derek Dircks is a "covered person" pursuant to Utah Code Ann.
§31A-22-305.3. R. 14.
Defendant filed a Notice of Removal in the State Court notifying the Court of the
removal of the action from the Third Judicial District Court of Salt Lake County, State of
Utah, to the United States District Court for the Central District of Utah. Defendant also
filed a Petition for Removal in The United States District Court District of Utah, Central
Division. R. 8.
On July 15, 2015, Plaintiffs and Defendant filed cross-motions for summary
judgment and asked the U.S. District Court to rule as a matter of law regarding the
con-ect interpretation of Utah Code Ann. § 3 lA-22-305.3.

R. 35, 134. The parties

disagreed as to whether Mr. Dircks was a "covered person" under Utah Code Ann. §
2

3 IA-22-305.3 , whether the scope of the Policy's liability and UIM coverages must be
coextensive, and whether Travelers was required to obtain an acknowledgment from
Mid-State where the Policy had equal liability and UIM policy limits, but where the
liability coverage extended to include additional autos not eligible under the Policy for
UIM benefits.
On December 16, 2015 the U.S. District Court held a hearing on the cross-motions
for summary judgment and determined that the resolution of the issues in this case turns
upon the interpretation of a Utah statute, and that there is no Utah case law advising the
statutory interpretation issue. The Court found it would be appropriate to certify the issue
to the Utah Supreme Court. R. 6.

On January 29, 2016 the Court entered an Order

Certifying Question to The Utah Supreme Court. R. 6, 305. The Certification Order was
received by the Utah Supreme Court on February 1, 2016. R. 6.
On March 9, 2016 the Utah Supreme Court issued an Order of Acceptance,
accepting the question certified to it by the United States District Court. R. 7.

Statement of Facts
The parties stipulated to the material facts set forth herein.

R. 36, 136.

Specifically, Plaintiff Derek Dircks and Michael Riley were employees of Mid-State
Consultants, Inc. ("Mid-State"). R. 37, 136.

On July 11 , 2012, Mr. Dircks was a

passenger in a 2005 Volvo XC70 (the "Volvo") owned and driven by ·Mr. Riley. R. 36,
136.

Mr. Dircks and Mr. Riley were returning from a work-related trip when their

vehicle struck the rear of a box truck on I-80 in Wyoming. R. 36, 136. The box truck
was owned by R&S Moving ("R&S") and was driven by Tarik Price. R. 37, 136. Mr.
3

Price was traveling on I-80 at approximately thirty miles per hour because of mechanical
problems to the vehicle. Mr. Dircks sustained personal injuries in the accident. R. 37,
136.
The Volvo was Mr. Riley's personal vehicle and was not owned by Mid-State.
The Volvo was not at any time owned, hired, or borrowed by Mid-State. R. 37, 136. Nor
was the Volvo ever owned by, leased to, or otherwise furnished to Mr. Dircks, his spouse,
or any other resident relative of Mr. Dircks. R. 37, 136-137. Instead, Mr. Riley was
operating his personal vehicle in furtherance of his employer's business interests. R. 37,
13 7.

In addition, Mr. Riley and Mr. Dircks were acting within the scope of their

employment of Mid-State at the time of the accident. R. 3 7, 13 7.
R&S and Mr.

Price were insured by Progressive Insurance Company

("Progressive"). R. 38, 137. In July 2013, Mr. Dircks, his wife, Valerie Dircks, and Mr.
\

Riley settled their liability claims against R&S and Mr. Price with Progressive for the

full, combined single liability policy limit of $1,000,000.00. R. 38, 137. Prior to the
Progressive settlement, Plaintiffs infonned Mid-State's insurer, the Travelers Indemnity
Company of America ("Travelers"), of the policy limit offer from Progressive. Travelers
consented to the policy limits settlement with Progressive. R. 39, 138.

In August 2013, Mr. Dircks, Mrs. Dircks, and Mr. Riley settled an underinsured
motorist ("UIM") claim with Mr. Riley's insurer, Geico Insurance Company ("Geico"),
for the full UIM policy limit of $300,000.00. R. 38, 137.
Plaintiffs claim they have not been fully compensated for all special and general
damages by the Progressive and Geico settlements. R. 3 8, 13 7-13 8. Plaintiffs sought
4

additional UIM benefits under Mid-State 's commercial insurance policy with Travelers
(the "Policy"). R. 38, 138. The Policy was issued on November 30, 2011 , and was
effective from January 27, 2012 to January 27, 2013. R. 39, 138. The Policy included
liability coverage in the amount of $1 ,000,000.00 for "Any Auto" (symbol 1), which
would have extended to employees of Mid-State whi le using personal vehicles for MidState Business, subject to the terms and conditions of the Policy. R. 39, 138. At the time
of the accident, the Volvo was a covered auto for liability coverage under the Policy. R.
39, 138.
The Policy also included UIM coverage in the amount of $1 ,000,000.00 ("Bodily
Injury" Each "Accident"), subject to the terms and conditions of the Policy. R. 39, 138.
However, UIM benefits are only available under the Policy for Covered Auto Symbol
number "2." R. 40, 139. Symbol 2 signifies "Owned Autos Only" under the Policy, and
is defined as "Only those 'autos' you own (and for Liability Coverage any 'trailers' you
don 't own while attached to power units you own). This includes those 'autos' you
acquire ownership of after the policy begins."

R. 40, 139.

The Policy included a

"Schedule of Covered Autos You Own," identifying the make, model, and location of the
twenty-one vehicles in Mid-State' s fleet at the time. R. 300. Travelers' insured, MidState, did not sign an acknowledgement form rejecting UIM coverage or waiving higher
coverage as outlined in Utah Code Ann. §3 lA-22-305.3. R. 40, 139.
Travelers denied Plaintiffs claim for UIM benefits because, according to
Travelers, the Policy restricted UIM coverage to vehicles owned by Mid-State and the

5

vehicle involved in the accident was Mr. Riley ' s personal vehicle, not a company vehicle.
R. 40, 139.
Summary of Argument

The vehicle in which Mr. Dircks was riding was a covered vehicle for liability
purposes under the Travelers policy issued to Mid-State, but under the terms of the policy
was not a covered vehicle for UIM purposes. R. 39-40, 138-139. Thus, Mr. Dircks was
protected against any liability at the time of this incident, but was not protected under the
Travelers policy in the event he was injured by an uninsured or underinsured motorist.
Because Travelers failed to obtain a signed acknowledgment rejecting or
purchasing UIM coverage in a lesser amount, the Travelers policy does not comply with
the requirements of U.C.A. § 3 IA-22-305.3.

Absent such a signed acknowledgment,

the Utah UIM statute requires coextensive liability coverage, and UIM coverage i.e. that
those vehicles and people covered for liability purposes, are also covered under the UIM
coverage, and with equal limits. Given that Mr. Dircks was riding in a covered vehicle
for liability purposes, he is entitled to UIM coverage as well pursuant to U.C.A. §31A22-305.3.
The plain language of U.C.A. §3 IA-22-305.3 supports plaintiffs position that Mr.
Dircks is entitled to UIM coverage. Section 3 lA-22-305.3 (3)(a) requires that "the limits
of underinsured motorist coverage shall be equal to the

. . . motor vehicle liability

coverage ... unless a named insured rejects or purchases coverage in a lesser amount by
signing an acknowledgment form ... " In the present case the vehicle in which Mr.
Dircks rode was covered up to $1 ,000,000.00 for liability, but had zero coverage for UIM
6

purposes. R. 39-40, 138-139. The coverages were not equal as required by the statute.
Furthermore, the requirement of the statute that "coverage be equal" has been interpreted
in case law to mean that not only the amount of the coverage is to be the same, but the
scope of coverage is also to be equal. See Federated Service Ins. Co. v. Martinez, 529
Fed. Appx. 954 (10 th Cir. 2013).
When Travelers restricted UIM coverage to certain autos, it was rejecting UIM
coverage for those autos afforded liability coverage but not UIM coverage. This rejection
of UIM coverage by Travelers must comply with Utah Code Section 3 lA-22-305.3
which provides that a named insured may only reject or purchase UIM coverage in a
lesser amount by signing an acknowledgment form as outlined in the statute. Travelers
did not sign an acknowledgment form in the present case rejecting UIM coverage, or
requesting coverage in a lesser amount. R. 40, 139.
Reading the other Utah motor vehicle insurance statutes in conjunction with 3 IA22-305.3 further supports Plaintiffs position that UIM coverage and liability coverage are
to be coextensive, and that Mr. Dircks is a "covered person" under the UIM statute.
Specifically, a "covered person" under the UIM statute includes those people "occupying
a motor vehicle referred to in the policy." See U.C.A. 31A-22-305 (l)(c).

The word

"policy" is found throughout the motor vehicle statutes. If fact, it is even defined in
section 3 IA-22-302 to include all of the possible coverage for motor vehicles including
liability coverage and underinsured motorist coverage.

Mr. Dircks was in fact

"occupying a vehicle referred to in the policy" given that he was riding in a vehicle
covered by the liability section of the policy.
7

Further, Utah Code 31 A-22-303 is the only section of the motor vehicle insurance
statutes that requires that the insured designate by "appropriate reference" the motor
vehicles on which coverage is granted. See U.C.A. 3 lA-22-303 (l)(a)(ii)(A). The UIM
statute does not require such a designation. In short, the language of the statutes ties the
coverages together.

Anyone occupying a motor vehicle covered under the liability

section of the policy is "occupying a motor vehicle referred to in the policy."
Beyond the motor vehicle insurance statutes themselves, the legislative history and
policy behind the UIM statute also support Plaintiffs argument that UIM coverage and
liability coverage are coextensive.

The UIM statute is remedial in nature, General

Security Indemnity Company ofArizona v. Tipton, 158 P.3d 1121 , 1125 (Utah App. 2007)
and was passed in an effort to inform consumers about UM/UIM coverage. Iverson v.

State Farm Mut. Ins. Co., 256 P.3d 222, 226 (Utah 2011) Allowing insurers to limit the
scope of UIM coverage without informing consumers as required by the UIM statute
would frustrate the legislative purpose behind the statute.
Courts throughout the country have reached the conclusion that UIM coverage and
liability coverage are to be coextensive. Of course, those courts reach that conclusion
based on statutory language specific to their respective state. Most of the decisions rely
on statutory language in the UIM statutes that indicates that UIM coverage is "for the
protection of persons insured thereunder." The courts conclude that persons "insured
thereunder", and therefore entitled to UIM coverage, are those persons covered under the
liability policy. While Utah's motor vehicle insurance statutes no longer include this
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exact phrase relied upon by other courts, Utah courts continue to state that "UM statutes
are designed to protect insureds ... " Tipton at 1125.
The Travelers policy does not meet the requirements of U.C.A. §3 IA-22-305.3.
The policy provisions limiting UIM coverage are void, and the requirements of the Utah
Code should be read into the policy.

Utah Code § 3 IA-22-305.3(3)(a) requires that

UIM coverage "shall be equal to the lesser of the limits of the named insured' s motor
l

vehicle liability coverage or the maximum underinsured motorist coverage limits
available by the insurer under the named insured's motor vehicle policy . . . . " The
Travelers policy provided $1,000,000.00 in liability coverage on the vehicle in which Mr.
Dircks was riding at the time of the accident. The amount of $1,000,000.00 should be
read into the policy for UIM coverage on all vehicles covered by the liability policy.

Argument
I.

U.C.A. §31A-22-305.3 (2012) supports Plaintiffs position that the scope of
UIM coverage must be coextensive with liability coverage.
The Travelers Insurance policy issued to Mid-State provided $1,000,000.00 in

liability coverage for "Any Auto" used in connection with its work. R. 39, 138. At the
time of the accident the Volvo XC70, owned and operated by Mr. Riley, was a covered
auto for liability coverage under the Travelers policy. R. 39, 138.
However, Travelers alleges that UIM benefits are not available to Mr. Dircks
under the policy. R. 40, 139. The Underinsured Motorists Coverage Endorsement to the
Travelers policy provides the following definition of insured:
B. Who Is An Insured
If the Named Insured is designated in the Declarations as:
9

2. A partnership, limited liability company, corporation or any other
form of organization, then the following are "insured" :
a. Anyone "occupying" a covered "auto" or a temporary substitute
for a covered "auto" ....
b. Anyone for damages he or she is entitled to recover because of
"bodily injury" sustained by another " insured" . (Addendum, Tab 2,
pg. 44-45)
According to Travelers, UIM benefits are available for "Owned Autos Only"
under the policy. "Owned Autos Only" is defined as "Only those ' autos ' you own, and
"You" is defined as Mid-State. See Addendum Tab 2, pg. 16. Accordingly, Travelers
alleges that UIM benefits under the Travelers policy are limited to only those occupying
vehicles owned by Mid-State. R. 40, 139. Thus, the scope of liability coverage is greater
than the scope of UIM coverage under the Travelers policy. Plaintiffs contend that under
U.C.A. §3 lA-22-305.3, all vehicles covered under the liability provisions of a motor
vehicle insurance policy must also be covered under the underinsured motorist provisions
of that policy with equal coverage limits, unless a named insured signs an
acknowledgment form meeting the requirements of the UIM statute.

A. Guidelines for statutory interpretation.
When faced with questions involving general statutory interpretation the following
guidelines have been offered by Utah courts. The court' s "aim is to discover the true
intent and purpose of the Legislature." General Security Indemnity Co. of Arizona v.

Tipton , 158 P.3d 1121 at 1126 (Utah App. 2007) (quoting Utah v. Tooele Co., 44 P.3d
680 (UT 2002)). "The plain language of the statute provides us with the road map to the
statute' s meaning, helping to clarify the intent and purpose behind its enactment. Id.
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(quoting State v. Maestas, 63 P.3d 621 (UT 2002)). "We presume the legislature used
each term advisedly and . .. according to its ordinary meaning. Consequently, we avoid
interpretations that will render portions of a statute superfluous or inoperative." Id.
(quoting Tooele Co., (UT 2002)).
Special considerations come into play when interpreting motor vehicle insurance
statutes. In Tipton the Utah Court of Appeals stated,
Generally speaking, UM statutes are designed to protect insureds by
providing compensation to those who are injured or killed by uninsured
motorists or other financially irresponsible motorists. Such statutes are
'remedial [in] nature, requiring that [they] be liberally construed in favor of
coverage, with strict and narrow construction given to exclusions.' UM
statutes are 'designed for the benefit of insureds and not insurers. [They
are] adopted to benefit the insured motorist, and [are] not intended to
relieve ... insurers of primary responsibility ... or to benefit them in any
way."' Tipton at 1125 (quoting 9 Lee R. Russ & Thomas F. Segalla, Couch
on Insurance§ 122:10, 7, 11 (3d ed. 2005)).

B. "Coverage shall be equal."
Utah Code Section 3 lA-22-305.3 establishes that UIM coverage is to be equal to
the liability coverage. Section 3 lA-22-305.3 (3)(a) (2012) provides in part:
(3)(a) For new policies written on or after January 1, 2001, the limits of
underinsured motorist coverage shall be equal to the lesser of the limits of
the named insured' s motor vehicle liability coverage or the maximum
underinsured motorist coverage limits available by the insurer under the
named insured's motor vehicle policy, unless a named insured rejects or
purchases coverage in a lesser amount by signing an acknowledgment
form ....
In . the present case, the vehicle in which Mr. Dircks rode was insured up to
$1,000,000.00 for liability purposes by the Travelers policy, but according to Travelers,
the vehicle was not covered for UIM purposes under the policy. R. 39-40, 138-139. As

11

to Mr. Dircks and the vehicle in which he rode, the limits of underinsured motorist
coverage were not equal to the motor vehicle liability coverage as required by the UIM
statute. The plain language of Section 3 lA-22-305.3 (3)(a) mandates that the vehicle in
which Mr. Dircks rode should have had UIM coverage at the same level as the liability
coverage, absent a signed acknowledgment waiving the coverage.
Beyond the plain language of Section 31A-22-305.3(3)(a), Courts construing
similar statutory language state that this requirement of "equal coverage" is not just
referring to the amount of coverage, but also to the scope of coverage. The United States
Court of Appeals, Tenth Circuit in Federated Service Ins. Co. v. Danny Martinez, 529
Fed. Appx. 954 (10th Cir. 2013) stated that a New Mexico statute that requires UIM
coverage be equal to liability coverage is not just referring to the amount of coverage.
In Martinez, Danny Martinez was injured by an uninsured motorist while working
on the premises of his employer, Capitol Motor Company ("Capitol"). Mr. Martinez
asserted an uninsured motorist claim with Capitol's insurer, Federated Service Insurance
Company. Capitol asserted that Mr. Martinez was covered for UM/UIM purposes only if
he was occupying a vehicle covered by the policy. The district court concluded that Mr.
Martinez was not covered because he was not occupying a covered vehicle at the time of
his injury. Martinez at 955-956.
However, the Court of Appeals stated that "in determining that the policy at issue
provided UM/UIM coverage only when occupying a covered auto, the district court
relied on an endorsement restricting the scope of UM/UIM coverage. We conclude this
was error." Id. at 958. The Court added that because Federated "failed to obtain an
12

effective rejection of UM/UIM coverage from Capitol. ... New Mexico law requires that
we 'refonn the policy to provide UM/UIM coverage equal to the liability limits."' Id.
(citing Jordan v. Allstate Ins. Co., 245 P.3d 1214, 1217). The Court stated that it would
look to the liability coverage "to determine the scope of UM/UIM coverage." Id. The
Court found that Mr. Martinez would have liability coverage for the accident at issue
under the "Garage Coverage" section of the policy. Id. And "because he was an insured
for liability purposes under the circumstances presented, and because Federated did not
obtain a valid rejection of UM/UIM coverage, the policy must be reformed to provide
UM/UIM coverage 'equal to the liability limits."' Id. The Court explained that coverage
"equal to the liability limits" requires "UM/UIM coverage for accidents in which an
insured would have been covered for liability purposes." Id. at 959.
The Court explained further:
Looking to the liability portion of a policy to determine the extent of .
UM/UIM coverage most often occurs with respect to coverage limits. In
both Jordan and Weed Warrior, the issue was whether an insurance policy
should be reformed such that an insured recovered the same amount under
the liability and UM/UIM provisions; it was not disputed that the plaintiffs
in those cases were insured for UM/UIM purposes. In contrast, this appeal
concerns the scope of risk Federated agreed to insure under the UM/UIM
provision, not the UM/UIM liability limits.
However, we read the broad language of Jordan and Weed Warrior
as applying beyond the question of coverage limits. Id.
Similarly, Utah's UIM statute, which states that the limits of underinsured
motorist coverage shall be equal to the named insured's liability coverage, should be read
broadly to apply beyond the question of coverage limits. As noted above, this statute is
to be "liberally construed in favor of coverage." Tipton at 1125. Because Mr. Dircks, and
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the vehicle in which he rode were covered for liability purposes up to $1,000,000.00
under the Travelers policy, the language of Section 3 lA-22-305 .3 (3)(a) that "coverage
shall be equal" requires that Mr. Dircks have equal UIM coverage. 1

C. Travelers' restriction of UIM coverage only to certain autos involves a
'rejection' of UIM coverage for those autos afforded liability coverage but
not UIM coverage, and the rejection must comply with Utah Code Section
31A-22-305.3.
Denying Mr. Dircks UIM coverage, when he was riding in a motor vehicle
afforded liability coverage, was a rejection of UIM coverage. However, the rejection did
not comply with the requirements of Utah Code section 3 lA-22-305.3.
Utah Code Section 31A-22-305.3(3)(a) (2012) provides:
For new policies written on or after January 1, 2001, the limits of
underinsured motorist coverage shall be equal to the lesser of the limits of
the named insured' s motor vehicle liability coverage or the maximum
underinsured motorist coverage limits available by the insurer under the
named insured's motor vehicle policy, unless a named insured rejects or
purchases coverage in a lesser amount by signing an acknowledgment form
that:
(i)
is filed with the department;
is provided by the insurer;
(ii)
(iii) waives the higher coverage;
(iv) reasonably explains the purpose of underinsured motorist coverage;
and
While Travelers has admitted that the vehicle in which Mr. Dircks rode at the time of
this incident was a covered auto for liability coverage R. 39, 138, it follows that Mr.
Dircks himself was also an insured for liability purposes . The Travelers policy states that
"Any employee of yours is an insured while using a covered auto you don't own, hire or
borrow in your business or your personal affairs." See Addendum, Tab 2, pg. 50. There
is no disputing that Mr. Dircks was an employee of the insured, and that he was on
business for the insured. As to whether he was "using" the vehicle as a passenger, See
Radii v National Union Fire Ins. Co. of Pittsburgh, PA, 207 P.3d 849, 855 (Colo. App.
Div. 1 2008) (stating that a passenger in a vehicle was "using" the vehicle, and therefore
insured under the liability provisions of the employer' s insurance policy).
1
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(v)

discloses the additional premiums required to purchase underinsured
motorist coverage with limits equal to the lesser of the limits of the
named insured's motor vehicle liability coverage or the maximum
underinsured motorist coverage limits available by the insurer under
the named insured's motor vehicle policy.

The statute is clear on its face. Liability coverage and underinsured motorist coverage
shall be equal unless the insured rejects or purchases lesser coverage by signing an
acknowledgment form to that effect.

In this case Mr. Dircks was covered up to

$1,000,000.00 for liability under the Travelers policy, but had zero underinsured motorist
coverage under the Travelers policy. Travelers admitted that there is no acknowledgment
form signed by the insured rejecting UIM coverage for non-owned autos. R. 40, 139.
This very issue was addressed squarely in the case Great American Ins. Co. v.

Freeman 665 S.E.2d 536 (N.C. App. 2008).

In that case, Freeman, an employee of

Omega Development, was injured while on the job for Omega. Freeman made a claim
for UIM benefits with Omega's insurer Great American Insurance Co. The UIM claim
was denied by Great American because under the Great American insurance policy, UIM
coverage was available for only certain "described autos," and Freeman was occupying
his own personal vehicle, not one of the "described autos" at the time of the accident.
Freeman, however, was covered for liability purposes up to $1,000,000.00. See Freeman
at 538.
The Court noted that requirements with respect to UIM coverage are laid out in the
N.C. Gen. Stat.§ 20-279.21(6)(4) which stated in pertinent part:
The coverage required under this subdivision shall not be applicable where
any insured named in the policy rejects the coverage. An insured named in
the policy may select different coverage limits as provided in this
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subdivision. If the named insured does not reject underinsured motorist
coverage and does not select different coverage limits, the amount of
underinsured motorist coverage shall be equal to the highest limit of bodily
injury liability coverage for any one vehicle in the policy.2
The Great American court concluded, given the statute noted above, as follows:
In Omega Development's policy with Great American, the highest limit of
bodily injury liability coverage for purposes of § 20-279 .21 (b)( 4) is
$1,000,000.00 for "any 'auto."' The policy, however, provides UIM
coverage to only "specifically described ' autos'" set out in the declarations,
which in turn listed only vehicles owned by Omega Development. Since
we have concluded that Great American failed to prove that Omega
Development either rejected UIM coverage for autos that it did not own or
selected a different scope of coverage for UIM, Vasseur compels the
conclusion that the policy' s liability limit of $1,000,000.00 for "any 'auto"'
applies with respect to UIM coverage. Id. at 541.
The Vasseur case referred to by the court in Great American is also on point with the
facts of this case. In Vasseur the Court stated that "restriction of UIM coverage only to
certain of the autos covered under a policy necessarily involves 'rejection' of UIM
coverage for those autos afforded liability coverage but not UIM coverage.

This

'rejection' must therefore comply with the mandates of G.S. §20-279.2l(b)(4)." Vasseur
v. St. Paul Mutual Insurance Company, 123 N.C. App. 418,423 (N.C.App. 1996).

In the present case, restriction of UIM coverage to only "owned autos" was a rejection
of UIM coverage for those autos, such as the auto in which Mr. Dircks was riding at the
time of the accident, which was afforded liability coverage, but not UIM coverage. The
UIM statute is clear that such a rejection of UIM coverage must be accomplished with a
2

This statute was changed in 2009 following Freeman to state "no policy of motor
vehicle liability insurance . . . applicable solely to fleet vehicles shall be required to
provide underinsured motorist coverage." See N.C. Gen. Stat. § 20-279.2l(b)(4).
Importantly, Utah has no comparable statutory language carving out an exception for
insurance policies applicable to fleet vehicles.
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signed acknowledgment by the insured.

Given that Travelers did not obtain an

acknowledgment from its insured Mid-States, as required by Utah Code Section 3 lA-22305.3, Mr. Dircks is entitled to $1,000,000.00 in UIM coverage under the Travelers
policy.
IL

The Utah motor vehicle insurance statutes, read together, support Plaintiffs'
position that Mr. Dircks is a "covered person" under the UIM statute, and
that UIM and liability coverage are coextensive.

The Utah Supreme Court stated in Speros v. Fricke, 98 P.3d 28 (Utah 2004), "[i]n
reviewing coverage issues, we interpret the language of the ... auto insurance policy in
light of the requirements of Utah's motor vehicle insurance statutes." This Court has also
noted that "we read the plain language of the statute as a whole, and interpret its
provisions in harmony with other statutes in the same chapter and related chapters."
Iverson v. State Farm Mutual Ins. Co., 256 P.3d 222 (UT 2011).

Section 3 lA-22-302 (2012) of the Utah Code states the following:
Required components of motor vehicle insurance policies -- Exceptions
(1) Every policy of insurance or combination of policies purchased to
satisfy the owners or operator's security requirement of Section 4112a-301 shall include:
(a) motor vehicle liability coverage under Sections 3 lA-22-303 and
3 lA-22-304;
(b) uninsured motorist coverage under Section 3 lA-22-305, unless
affirmatively waived under Subsection 3 lA-22-305(5);
(c) underinsured motorist coverage under Section 3 lA-22-305.3,
unless affirmatively waived under Subsection 3 lA-22-305.3(3); and
(d) except as provided in Subsection (2) and subject to Subsection
(3), personal injury protection under Sections 3 lA-22-306 through
3 lA-22-309.
Section 3 lA-22-305.3 (2012) of the Utah Code specifically defines who is to be
covered by underinsured motorist coverage. That section provides as follows:
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Underinsured motorist coverage.
(1) As used in this Section:
(a) "Covered Person" has the same meaning as defined in Section
3 lA-22-305.
"Covered Person" is defined in Section 3 IA-22-305_(2012) as follows:
(1)

As used in this section, "covered persons" includes:
(a) the named insured;
(b) persons related to the named insured by blood, marriage,
adoption, or guardianship, who are residents of the named insured's
household, including those who usually make their home in the same
household but temporarily live elsewhere;
(c) any person occupying or using a motor vehicle:
(i) referred to in the policy; or
(ii) owned by a self-insured; and
( d) any person who is entitled to recover damages against the owner
or operator of the uninsured or underinsured motor vehicle because of
bodily injury to or death of persons under Subsection (l)(a), (b) or (c).

Section 3 lA-22-302 noted above compels insurance companies issuing automobile
liability policies to include UIM coverage in their policies unless the named insured
rejects such coverage in writing. Utah Code section 3 lA-22-305.3 outlines who is to be
insured under the UIM coverage. Included in the list of covered persons is "any person
occupying or using a motor vehicle referred to in the policy." Therefore, if the vehicle in
which plaintiff Derek Dircks was riding was "referred to in the policy", Derek Dircks is
statutorily a "covered person" for UIM purposes.
This statutory definition of who is entitled to UIM coverage conflicts with
defendant Travelers' insurance policy which defines UIM insureds, or covered persons,
as those occupying a motor vehicle owned by the insured. The Travelers policy restricts
UIM coverage to a class of people smaller than that required by Utah law.

This

limitation is not consistent with the purposes of the UIM statute "to protect insureds."
I8

See Tipton at 1125.

As Florida Courts have noted, "[a]s a creature of statute, the

uninsured motorist protection is not susceptible to the attempts of the insurer to limit or
negate that protection. [I]t is not to be 'whittled away ' by exclusions and exceptions ."
Sommerville v. Allstate Ins. Co., 65 So.3d 558 at 562. Importantly, Utah Code Section

3 lA-22-305 .3 (2012) does not allow for the exclusion of specific vehicles from UIM
coverage.
A. Meaning of the phrase "motor vehicle referred to in the policy."

The word 'policy' in the phrase "motor vehicle referred to in the policy," 1s
referring to the policy as a whole, and not just the underinsured motorist section of the
policy. This conclusion can be reached by reading the Utah UIM statute in isolation, as
well as reading it in connection with the other motor vehicle insurance statutes.
For instance, Utah Code section 3 lA-22-303 (l)(a)(ii)(A) states that an insured is
to "designate by appropriate reference all the motor vehicles on which coverage is
granted ... " The vehicles referenced, are the same motor vehicles "referred to in the
policy" that determine covered persons for UIM coverage. Utah Code section 3 lA-22303 is the only section of the motor vehicle insurance statutes.that requires a designation
"by appropriate reference" of "all the motor vehicles on which coverage is granted."
Neither the UM statute (3 IA-22-305), the UIM statute (3 IA-22-305.3), nor the PIP
statute (3 lA-22-308) require such a designation, rather they simply indicate that covered
persons include those "occupying or using a motor vehicle referred to in the policy" (or
in the case of the PIP statute, those occupying a motor vehicle "described in the policy.")
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It is also helpful to note the use of the word "policy" in Utah Code section 3 lA-22302. This section essentially defines the term policy. Specifically, subsection (1) states:
( 1) Every policy of insurance . . . shall include:
(a)
motor vehicle liability coverage ... ;
(b) uninsured motorist coverage ... ;
(c) underinsured motorist coverage . .. ; and
(d) ... personal injury protection .. ..
The "policy" includes the liability coverage, the uninsured motorist coverage, and the
underinsured motorist coverage. "Policy" refers to all of the coverages.
Finally, a review of the UIM section of the code also leads to the conclusion that
the word 'policy' in the phrase "referred to in the policy" is referring to the policy as a
whole, including the liability section of the policy. For instance, section 3 lA-22-305 .3
(1 )(b )(ii)(A) states that "the term 'underinsured motor vehicle' does not include a motor
vehicle that is covered under the liability coverage of the same policy that also contains
the underinsured motorist coverage;"
Similarly, subsection (3)(a) of Utah Code Section 3 lA-22-305.3 states:
"For new policies written on or after January I, 2001, the limits of
underinsured motorist coverage shall be equal to the lesser of the limits of
the named insured's motor vehicle liability coverage or the maximum
underinsured motorist coverage limits available by the insurer under the
named insured's motor vehicle policy, unless a named insured rejects or
purchases coverage in a lesser amount by signing an acknowledgment form
... " ( emphasis added).
Based on the specific references noted above, as well as the many others
throughout, it seems clear that the word "policy" includes both the motor vehicle liability
coverage and the underinsured motorist coverage. If the legislature meant to refer just to
the underinsured motorist section of the policy, the definition of "covered person" for
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UM / UIM purposes would read "referred to in the underinsured motorist section of the
policy." As it is written, the word 'policy' is to be interpreted broadly to encompass all
of the different coverages of the policy.
While Utah's statutory language is somewhat unique, at least one other court has
reached the same conclusion as to the word "policy" based on similar statutory language.
In Crane v. Liberty Mutual Insurance Company, 19 F.Supp.2d 654 (S.D. Miss. 1998) the
United States District Court for the Southern District of Mississippi addressed the scope
of UM/UIM coverage based on similar statutory language to the Utah UIM language. In
Crane the insurance policy provided liability insurance on all autos, although the express
terms of the policy limited the uninsured motorist coverage to owned autos only. The
Court noted that "the Mississippi Supreme Court has recognized two categories of
insureds: 1) those designated as named insureds and 2) those who, although not named
insureds, occupy 'a vehicle to which the policy applies."' See Crane at 658. The Court
concluded that the phrase "the motor vehicle to which the policy applies", applies to
motor vehicles covered by the underlying liability policy, and that "uninsured motorist
coverage should be coextensive with the liability •Coverage." Id.
In short, the phrase "referred to in the policy" indicates that the scope of UIM
coverage is to be coextensive with the liability coverage. The language of the statute ties
the two coverages together.

Anyone occupying a motor vehicle covered under the

liability section of the policy, is "occupying a motor vehicle referred to in the policy."
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B. Mr. Dircks was "occupying a motor vehicle referred to in the policy."

In the present case Mr. Dircks was occupying a motor vehicle referred to in the
policy. Specifically, he was occupying a motor vehicle referred to in the Business Auto
Coverage Form section of the Travelers policy. The Travelers policy includes a Business
Auto Extension Endorsement. The Endorsement provides as follows:
This endorsement modifies insurance provided under the following:
D. EMPLOYEES AS INSURED
The following is added to Paragraph A. I., Who is An Insured, of SECTION
II - LIABILITY COVERAGE:
Any "employee" of yours is an "insured" while using a covered "auto" you
don't own, hire or borrow in your business or your personal affairs. See
Addendum, Tab 2, pg. 50.
Covered autos for purposes of the liability coverage are "any autos ." See
Addendum, Tab 2, pg. 4, 16. Thus, vehicles driven by employees, while on the job, are
covered vehicles for liability purposes, and specifically referred to in the policy.
Importantly, Defendant Travelers has admitted that the vehicle in which Mr. Dircks was
riding was a covered vehicle for liability purposes. R . 39, 138. Accordingly, he was
occupying a motor vehicle referred to in the policy.

III.

The legislative history and policy behind the UIM statute support Plaintiffs'
position.
While Plaintiffs argue that Utah Code section 3 lA-22-305.3 (2012) unambiguously

defines Mr. Dircks as a "covered person" for UIM purposes, and that liability coverage
and UIM coverage "shall be equal", any ambiguity on these points can be resolved in
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favor of Mr. Dircks given the public policy underlying the UIM statute as well as the
legislative history .
As for the policy behind the UIM statute, as noted above, the motor vehicle
insurance statutes are "designed to protect insureds, .. . are remedial in nature, requiring
that they be liberally construed in favor of coverage, with strict and narrow construction
given to exclusions . .. and are designed for the benefit of insureds and not insurers."
Tipton at 1125,

The Utah Supreme Court noted in Iverson v. State Farm Mut. Ins. Co., 256 P.3d
222 (Utah 2011 ), the "statute was passed in response to an urgent concern that citizens of
the state did not understand the consequences of not carrying uninsured or underinsured
motorist coverage . . . . [T]his statute was designed to affinnatively inform consumers
about UM/UIM coverage . . . . " Iverson at 226.

The Supreme Court added, "this

suggests that the statute's scope is broad and requires that current insurance owners are
presented with the information they need to make an informed decision about UM I UIM
coverage." Id. at 227.
Additionally, the Utah Court of Appeals in Berkemeir v. Hartford Insurance
Company of the West, 67 P.3d 1012 (Utah App. 2003) stated:

"The aim of the uninsured motorist statute is to minimize the catastrophic
financial loss for victims of automobile accidents caused by the negligence
of uninsured tortfeasors. We believe it is wholly inconsistent with this
broad remedial purpose to permit the insurer to evade mandated coverage
by erecting an artificial, arbitrary barrier to recovery." See Berkemeir at
1014 (Utah App. 2003) (quoting Marakis v. State Farm Fire & Casualty
Company, 765 P.2d 882, 884 (UT 1988)).
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The Berkemeir court stated further that the purpose of mandatory uninsured
motorist insurance is "protection equal to that which would be afforded if the offending
motorist carried liability insurance . . . The insurer stands in the shoes of the uninsured
motorist and must pay if the motorist would be required to pay." Id.

The Court added

that while these statements were made in reference to uninsured motorist coverage, the
logic applied equally to statutorily mandated UIM coverage. Id.
In the present case, Travelers Insurance has excluded vehicles from UIM coverage
that it has not been authorized by the UIM statute to exclude, and without any
acknowledgment from the insured.

If this practice is allowed under the Utah UIM

statute, consumers could purchase liability coverage without knowing that the vehicles
have been excluded for UM/UIM coverage. The insurer could argue that the liability
limit and UM / UIM limit are the same, the vehicle was simply excluded from UIM
coverage. This would frustrate the legislative purposes behind the UM / UIM statute to
protect and inform consumers.
As for the legislative history, Senator Michael Waddoups, explained the purpose of
the UIM statute in these terms:
So the purpose of this bill is to indicate that when a policy is sold with a
liability coverage, that if the uninsured and underinsured are going to be
less, that they have to have a place for the insured to sign off and indicate,
"Yes, we know it's less." We're not saying they can't do that, because
some people indeed want to do that. In fact, they can write it as low as
$10,000.00 if they want to. But the problem has been that many times
people did not know it. They just assumed, perhaps incorrectly, that they
were having the larger limit all the way across, and as a result they got
caught unawares and didn't have full coverage. So, this puts in for
uninsured and underinsured a place for them to say "Yes, I want a lower
coverage," if indeed they do. And if they don't, then the coverage for those
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would be the same as the master liability coverage. Floor Debate on S.B.
189-Sl, 53 rd Utah Leg., Gen. Sess. (February 15, 2000) (statement of Sen.
Michael ·G. Waddoups).
Further, on the floor of the House of Representatives, Representative Susan Koehn
echoed Senator Waddoup's explanation:
What this bill does is says, when you 're purchasing insurance that the
underinsured coverage will be the same as the liability coverage you have,
unless you choose not to take that. But what it presumes, is that the levels
will be the same, so that the consumer gets what they believe they're
buying, or they understand what they are buying and it provides a way that
if you don't want that then you can sign a waiver saying "I recognize I'm
taking a lesser amount of underinsured coverage." So, it is not mandating
any coverage onto a consumer, but it is affinnatively informing them, and
showing that they have been informed that they are assuming less coverage,
they're taking less coverage .... Floor Debate on S.B. 189-S0I , 53 rd Utah
Leg., Gen. Sess. (Mar. 1, 2000) (statement of Rep. Susan J. Koehn)
(emphasis added).
When consumers purchase liability insurance, and opt to take underinsured
motorist coverage, they reasonably assume that the vehicles covered by the liability
coverage are the same vehicles covered by the underinsured motorist coverage. If this
basic assumption is not true, consumers find themselves in the very situation that led to
the creation of the UIM statute. Consumers do not know what they are getting when they
purchase UIM coverage. The drafters of this law wanted it to be clear for consumers.
"[W]hen you're purchasing insurance ... the underinsured coverage will be the same as
the liability coverage you have, unless you choose not to take that." Id.
IV.

Courts from other jurisdictions have concluded that the scope of UIM
coverage must be coextensive with liability coverage.
Whether the scope of UIM coverage must be coextensive with liability coverage is

an issue that has been addressed in other jurisdictions.
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For instance, the Colorado

Supreme Court in Aetna Casualty & Surety Company v. McMichael, 906 P.2d 92 (Colo.
1995) interpreted the Colorado Code to require insurers to offer UM/UIM coverage to a
class of individuals as broad as the class covered under the liability provisions of an
automobile insurance policy. Aetna argued that

Mr. McMichael was

not entitled to UIM

benefits because he was not "occupying" an insured vehicle. McMichael at 95 . The
Court concluded that the Colorado Statutes require insurers to offer UM/UIM coverage to
a class as extensive as the class covered under the liability provision of an automobile
insurance policy. And since Mr. McMichael was an insured for liability purposes, he was
also insured for purposes of UIM coverage. The Court based its holding on the language
of the Colorado statute and legislative history, together with the public policy upon which
the UIM statute was based. Id. at 98. The Colorado statute upon which the decision was
based stated that insurers must provide UIM coverage "for the protection of persons
insured thereunder." According to the Court, the phrase 'insured thereunder' refers back
to the liability policy being issued. Id. at 97
In Sommerville v. Allstate Insurance Company, 65 So.3d 558 (Fla. App. 2 Dist.
2011) Ms. Sommerville suffered injuries while riding a motorcycle rented by her
employer, Pavili Installations. Pavili was insured by Allstate Insurance Company and the
Allstate policy provided liability coverage for Ms. Sommerville while on the motorcycle,
but the motorcycle was not a covered vehicle for UM coverage. The Court noted that the
Florida UM statute was intended "to provide for the broad protection of the citizens of
this State against uninsured motorists."

Sommerville at 561 . The Court added that

"uninsured motorist coverage is statutorily intended to provide the reciprocal or mutual
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equivalent of automobile liability coverage prescribed by the Financial Responsibility
Law." Id. at 562.

Furthermore, "As a creature of statute rather than a matter of

contemplation of the parties in creating insurance policies, the underinsured motorist
protection is not susceptible to the attempts of the insurer to limit or negate that
protection." Id.
Other jurisdictions faced with the same issue regarding the scope of UIM coverage
have reached similar conclusions to those noted . above.

See, e.g., Ann Bernard v.

Antoinette Ellis, 111 So.3d 995 (LA 2012) (Plaintiffs are liability insureds under the

policy and are therefore entitled to UM coverage under the policy); Georgeson v. Fid. &
Guar. Ins. Co. , 48 F.Supp.2d 1262 (D. Mont. 1998) (noting that under Montana's

uninsured motorist coverage statute, an insurer must offer UM coverage to a class of
insureds coextensive with the class covered by policy's liability provision); Allied Mut.
Ins. Co. v. Action Elec. Co. , 593 N.W.2d 275,280 (Neb. 1999) (concluding that Nebraska

law requires that an insurer provide UM/UIM coverage to those covered by the policy's
liability coverage).
The statutory language upon which the majority of the above noted courts relied
upon- -in concluding that the scope UIM coverage must be coextensive with liability
coverage is similar. The Florida statute is representative. It states:
§627.727 Motor vehicle insurance; uninsured and underinsured
vehicle coverage ....
No motor vehicle liability insurance policy which provides bodily
injury liability coverage shall be delivered or issued for delivery in this
state with respect to any specifically insured or identified motor vehicle
registered or principally garaged in this state unless uninsured motor
vehicle coverage is provided therein or supplemental thereto for the
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protection ofpersons insured thereunder who are legally entitled to recover
damages from owners or operators of uninsured motor vehicles . ...
(emphasis added) §627 .727, Fla. Stat.
Of note, the Utah statute controlling UIM benefits used to have similar language to
that relied upon by the courts noted above in reaching the conclusion that the scope of
UIM coverage must be equal to the scope of liability coverage.
Utah Code Ann. §41-12-21.1 (1981) provided:
[N]o automobile liability insurance policy insuring against loss resulting
from liability imposed by law for bodily injury or death or property
damages suffered by any person arising out of the ownership, maintenance
or use of a motor vehicle, shall be delivered, issued for delivery, or renewed
in this state, with respect to any motor vehicle registered or principally
garaged in this state, unless coverage is provided in such policy or in a
supplement to it, in limits for bodily injury or death set forth in section 4112-5, under provisions filed with and approved by the state insurance
commission for the protection of persons insured thereunder who are
legally entitled to recover damages from owners or operators of uninsured
motor vehicles .. .. ( emphasis added)
This statute was repealed in 1985. However, there _is no indication that the UIM statute
that replaced 41-12-21.1 (1981) was meant to be more restrictive in terms of scope of
coverage. In fact, Utah courts have indicated that the purpose of UM / UIM coverage as
articulated in the above repealed statute has not changed. Specifically, "UM statutes are
designed to protect insureds ... " Tipton at 1125.

V.

The Travelers Insurance policy fails to comply with the requirements of the
Utah Code, so the requirements must be read into the policy.
Travelers Insurance violated Utah Code § 3 lA-22-305.3 by issuing an insurance

policy that did not provide UIM coverage to Mr. Dircks although he was an insured for
liability purposes, and was a "covered person" by definition under the statute. Travelers
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Insurance did not secure an acknowledgment from its · insured indicating that it was
rejecting or purchasing UIM coverage in a lesser amount for "non-owned" vehicles as
required by Utah Code§ 31A-22-305.3 (3)(a).
The Colorado Supreme Court stated m Aetna Casualty & Surety Co., v.

McMichael 906 P.2d 92 (Colo. 1995) that insurance policy provisions that violate public
policy by "attempting to ' dilute, condition, or limit statutorily mandated coverage"' are
void. See McMichael at 100 (citing Meyer v. State Farm Mut. Auto Ins. Co., 689 P.2d
585 (Colo. 1984). The Cami stated further:
Section 10-4-609 ( 1) compels UM/UIM coverage for all those covered
under the liability provisions of an automobile insurance policy. Courts
faced with insurance policies that violate mandatory coverage requirements
have read those requirements into the policy. For purposes of this case we
adopt this remedy. We therefore read the Aetna policy to provide UM/UIM
coverage for permissive users of covered autos in accordance with the
mandate of section 10-4-609(1). Id. at 101.
The Utah Supreme Court addressed what happens when an insurance policy
violates mandatory coverage requirements in Lopez v. United Automobile Insurance Co.,
274 P.3d 897 (Utah 2012). Ms. Lopez was injured as a passenger in an automobile
owned and driven by Miriam Salazar. Ms. Salazar purchased insurance with United
Automobile Insurance Company ("United").

United argued that Ms. Salazar waived

UIM coverage. The Court determined, however, that United's waiver was invalid, and
that Ms. Lopez was entitled to UIM coverage. Id. at 904. The Court stated that given
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United ' s failure to comply with the requirements of the UIM statute, Ms. Lopez would be
"entitled to a statutorily determined amount of UIM coverage." 3
In the present case the Travelers policy provisions limiting UIM coverage are
void, and this Court should read the requirements of the Utah Code into the policy. Utah
Code § 3 IA-22-305.3 requires that UIM coverage "shall be equal to the lesser of the
limits of the named insured's motor vehicle liability coverage or the maximum
underinsured motorist coverage limits available by the insurer under the named insured's
motor vehicle policy .... " The Travelers policy provided $1,000,000 .00 in liability
coverage on the vehicle in which Mr. Dircks was riding at the time of the accident, and
Travelers provided $1,000,000.00 in UIM coverage on certain vehicles. R. 39-40, 138139. Therefore, the amount of $1,000,000.00 should be read into the policy for UIM
coverage on all vehicles covered by the liability policy.

CONCLUSION
Based on Utah Code Ann. § 3 lA-22-305.3 (2012) this Court should hold that all
vehicles covered under the liability provisions of a motor vehicle insurance policy also be
covered under the underinsured motorist provisions of that policy with equal coverage
limits, unless a named insured signs an acknowledgment form meeting the requirements
of the statute. Such a conclusion is also supported by language throughout the Utah

3

It is worth noting that in reading the requirements of the Utah Code into the United
policy there was apparently no dispute as to whether Ms. Lopez was "a covered person"
for UIM purposes. Presumably, the court looked to the liability coverage to determine
not only the amount of the UIM coverage, but also whether Ms. Lopez was a "covered
person." Apparently, given that she was occupying a vehicle covered by the liability
policy, she was a "covered person" for UIM purposes.
30

motor vehicle insurance statutes, the policy and legislative history behind the UIM
statute, and case law from other jurisdictions. Mr. Dircks is entitled to UIM coverage
under the Travelers policy pursuant to the Utah motor vehicle insµrance statutes, as set
forth herein.

Dated this 6th day of June, 2016.

~~ ~
BRIANS. COUTTS, ESQ.
NUTTALL, BROWN & COUTTS
Counsel for Plaintiffs / Appellants
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ADDENDUM

1. Utah Code Ann.
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2. Travelers Policy No. BA-75111495-12-GRP
3. Federated Service Ins. Co. v. Martinez, 529 Fed.Appx. 954 (10 th Cir. 2013)
(Unpublished Opinion)
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accident of any person, or for damage to the property of any
person may be retroactively abrogated to the detriment of any
third-party claimant. by any agreement between the insurer
and insured after the occurrence of any injury, death, or
damage for which the insured may be liable. This attempted
abrogation is void.
1085
SlA-22-203. Notice and proof of loss.
Section 31A-21-312 applies to the notice required under
liability policies. Subsection 31A-21-312(1) may not be construed to extend the normal provisions of any claims-made
coverage that required notice of an occurrence or claim prior to
the expiration of the policy for coverage to be in force .
1988 (2nd S.S.)

Restriction on limitation of coverage.
No insurer may limit coverage under a policy insuring
against legal liability to claims that are first made against the
insured while the policy is in force, unless the policy contains
on the cover page, a conspicuous statement that the coverage
of the policy is limited in that way.
1985
31A-22-204.

PART3
MOTOR VEHICLE INSURANCE
31A-22-301. Definitions.
As used in this part:

(1) "Motor vehicle" has the same meaning as under
Subsection 41-12a-103(4).
(2) "Motor vehicle business" means a motor vehicle
sales agency, repair shop, service station, storage garage,
or public parking place.
(3) "Motor vehicle liability policy" means a policy which
satisfies the requirements of Sections 31A-22-303 and
31A-22-304.
(4) "Occupying'' means being in or on a motor vehicle as
a passenger or operator, or being engaged in the immediate acts of entering, boarding, or alighting from a motor
vehicle.
(5) "Operator" has the same meaning as under Subsection 41-12a-103(7).
(6) "Owner" has the same meaning as under Subsection 41-12a-103(8).
(7) "Pedestrian" means any natural person not occupying a motor vehicle.
1987
SlA-22-302. Required components of motor vehicle in•
surance policies - Exceptions.
(1) Every policy of insurance or combination of policies
purchased to satisfy the owner's or operator's security requirement of Section 41-12a-301 shall include:
(a) motor vehicle liability coverage under Sections 31A22-303 and 31A-22-304;
(b) uninsured motorist coverage under Section 31A-22305, unless affirmatively waived under Subsection 31A22-305(5);
(c) underinsured motorist coverage under Section 31A22-305.3, unless affirmatively waived under Subsection
31A-22-305.3(3); and
(d) except as provided in Subsection (2) and subject to
Subsection (3), personal injury protection under Sections
31A-22-306 through 31A-22-309.
(2) A policy of insurance or combination of policies, purchased to satisfy the owner's or operator's security requirement of Section 41-12a-301 for a motorcycle, off-highway
vehicle, street-legal all-terrain vehicle, trailer, or semitrailer
is not required to have personal injury protection under
Sections 31A-22-306 through 31A-22-309.
(3) (a) First party medical coverages may be offered or
included in policies issued to motorcycle, off-highway
vehicle, street-legal all-terrain vehicle, trailer, and semitrailer owners or operators.
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(b) Owners and operators of motorcycles, off-highway
vehicles, street-legal all-terrain vehicles, trailers, and
semitrailers are not covered by personal injury protection
coverages in connection with injuries incurred while operating any of these vehicles.
(4) First party medical coverage expenses shall be governed
by the relative value study provisions under Subsections
31A-22-307(2) and (3).
2012
31A-22-302.5. Named driver exclusions.
(1) A policy of personal lines insurance or combination of
personal lines policies purchased to satisfy the owner's or
operator's security requirement under Section 41-12a-301
may specifically exclude from coverage:
(a) a person who is a resident of the named insured's
household, including a person who usually makes the
person's home in the same household but temporarily
lives elsewhere; or
(b) a person who usually or customarily operates the
motor vehicle.
(2) The named driver exclusion under Subsection (1) is
effective only if:
(a) at the time of the proposed exclusion, each person
excluded from coverage satisfies the owner's .or operator's
security requirement under Section 41-12a-301, independently of the named insured's proof of owner's or operator's security;
(b) any named insured and the person excluded from
coverage each provide written consent to the exclusion;
and
(c) the insurer includes the name of each person excluded from coverage in the evidence of insurance provided to an additional insured or loss payee.
(3) The provisions of Subsection (2)(a) do not apply to the
named driver exclusion of the person excluded from coverage
if the person's driver license ha·s been denied, suspended, or
revoked.
(4) The named driver exclusion shall remain effective ·until
removed by the' insurer.
(5) If the driver license of a person excluded from coverage
under Subsection (1) has been denied, suspended, revoked, or
disqualified and the person excluded from coverage subsequently operates a motor vehicle, the exclusion shall:
(a) exclude all liability coverage and all physical damage coverage without regard to the comparative fault of
the excluded driver;
(b) proportionately reduce any benefits otherwise payable to the person excluded from coverage and to any
named insured for benefits payable under uninsured
motorist coverage, underinsured motorist coverage, personal injury protection coverage, and first party medical
coverage to the extent the person excluded from coverage
was comparatively at fault; and
(c) if the person excluded from coverage is 50% or more
at fault in causing the accident, bar both the excluded
driver and any named insured from recovering any benefits under any coverage listed under Subsection (5)(b).
(6) The named driver exclusion under Subsection (1) does
not apply when the persori excluded from coverage is:
(a) a non-driving passenger in a motor vehicle; or
(b) a pedestrian.
2011
31A-22-303. Motor vehicle liability covernge.
(1) (a) In addition to complying with the requirements of
Chapter 21, Insurance Contracts in General, and Chapter
22, Part 2, Liability Insurance in General, a policy of
motor vehicle liability coverage under Subsection 31A-22302(1)(a) shall:
(i) name the motor vehicle owner or operator in
whose name the policy was purchased, state that
named insured's address, the coverage afforded, the
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premium charged, the policy period, and the limits of
liability;
(ii) (A) if it is an owner's policy, designate by
appropriate reference all the motor vehicles on
which coverage is granted, insure the person
named in the policy, insure any other person
using any named motor vehicle with the express
or implied permission of the named insured, and,
except as provided in Section 31A-22-302.5, insure any person included in Subsection (l)(a)(iii)
against loss from the liability imposed by law for
damages arising out of the ownership, maintenance, or use of these motor vehicles within the
United States and Canada, subject to limits
exclusive of interest and costs, for each motor
vehicle, in amounts not less than the minimum
limits specified under Section 31A-22-304; or
(B) if it is an operator's policy, insure the
person named as insured against loss from the
liability imposed upon him by law for damages
arising out of the insured's use of any motor
vehicle not owned by him, within the same territorial limits and with the same limits of liability as in an owner's policy under Subsection
(l)(a)(ii)(A);
(iii) except as provided in Section 31A-22-302.5,
insure persons related to the named insured by blood,
marriage, adoption, or guardianship who are residents of the named insured's household, including
those who usually make their home in the same
household but temporarily live elsewhere, to the
same extent as the named insured;
(iv) where a claim is brought by the named insured
or a person described in Subsection (l)(a)(iii), the
available coverage of the policy may not be reduced or
stepped-down because:
(A) a permissive user driving a covered motor
vehicle is at fault in causing an accident; or
(Bl the named insured or any of the persons
described in this Subsection (l)(a)(iii) driving a
covered motor vehicle is at fault in causing an
accident; and
(v) cover damages or injury resulting from a covered driver of a motor vehicle who is stricken by an
unforeseeable paralysis, seizure, or other unconscious condition and who is not reasonably aware
that paralysis, seizure, or other unconscious condition is about to occur to the extent that a person of
ordinary prudence would not attempt to continue
driving,
(bl The driver's liability under Subsection (l)(a)(v) is
limited to the insurance coverage.
(c) (i) "Guardianship" under Subsection (l)(a)(iii) includes the relationship between a foster parent·and a
minor who is in the legal custody of the Division of
Child and Family Services if:
(A) the minor resides in a foster home, as
defined in Section 62A-2-101, with a foster parent who is the named insured; and
(B) the foster parent has signed to be jointly
and severally liable for compensatory damages
caused by the minor's operation of a motor vehicle in accordance with Section 53-3-211.
(ii) "Guardianship" as defined under this Subsection (l)(c) ceases to exist when a minor described in
Subsection (l)(c)(i)(A) is no longer a resident of the
named insured's household.
(2) (a) A policy containing motor vehicle liability coverage
under Subsection 31A-22-302(l)(a) may:
(i) provide for the prorating of the insurance under
that policy with other valid and collectible insurance;
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(ii) grant any lawful coverage in addition to the
required motor vehicle liability coverage;
(iii) if the policy is issued to a person other than a
motor vehicle business, limit the coverage afforded to
a motor vehicle business or its officers, agents, or
employees to the minimum limits under Section 31A22-304, and to those instances when there is no other
valid and collectible insurance with at least those
limits, whether the other insurance is primary, excess, or contingent; and
(iv) if issued to a motor vehicle business, restrict
coverage afforded to anyone other than the motor
vehicle business or its officers, agents, or employees
to the minimum limits under Section 31A-22-304,
and to those instances when there is no other valid
and collectible insurance with at least those limits,
whether the other insurance is primary, excess, or
contingent.
(b) (i) The liability insurance coverage of a permissive
user of a motor vehicle owned by a motor vehicle
business shall be primary coverage.
(ii) The liability insurance coverage of a motor
vehicle business shall be secondary to the liability
insurance coverage of a permissive user as specified
under Subsection (2)(b)(i).
(3) Motor vehicle liability coverage need not insure any
liability:
(a) under any workers' compensation law under Title
34A, Utah Labor Code;
(b) resulting from bodily injury to or death of an
employee of the named insured, other than a domestic
employee, while engaged in the employment of the insured, or while engaged in the operation, maintenance, or
repair of a designated vehicle; or
(c) resulting from damage to property owned by, rented
to, bailed to, or transported by the insured.
(4) An insurance carrier providing motor vehicle liability
coverage has the right to settle any claim covered by the policy,
and if the settlement is made in good faith, the amount of the
settlement is deductible from the limits of liability specified
under Section 31A-22-304.
(5) A policy containing motor vehicle liability coverage
imposes on the insurer the duty to defend, in good faith, any
person insured under the policy against any claim or suit
seeking damages which would be payable under the policy.
(6) (a) If a policy containing motor vehicle liability coverage provides an insurer with the defense of lack of
cooperation on the part of the insured, that defense is not
effective against a third person making a claim against
the insurer, unless there was collusion between the third
person and the insured.
(bl If the defense of lack of cooperation is not effective
against the claimant, after payment, the insurer is subrogated to the injured person's claim against the insured
to the extent of the payment and is entitled to reimbursement by the insured after the injured third person has
been made whole with respect to the claim against the
insured.
(7) A policy of motor vehicle liability coverage may limit
coverage to the policy minimum limits under Section 31A-22304 if the insured motor vehicle is operated by a person who
has consumed any alcohol or any illegal drug or illegal
substance if the policy or a specifically reduced premium was
extended to the insured upon express written declaration
executed by the insured that the insured motor vehicle would
not be so operated.
(8) (a) When a claim is brought exclusively by a named
insured or a person described in Subsection (l)(a)(iii) and
asserted exclusively against a named insured or an individual described in Subsection (ll(a)(iiil, the claimant
may elect to resolve the claim:
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(i) by submitting the claim to binding arbitration;
or
(ii ) through litigation.
(b) Once the claimant has elected to commence litigation under Subsection (B)(a)(ii), the claimant may not
elect to resolve the claim through binding arbitration
under th is section without the written consent of both
parties and the defendant's liability insurer.
(c) (il Unless otherwise agreed on in writing by the
parties, a claim that is submitted to binding arbitration unde r Subsection (8)(a)(i) shall be resolved by a
panel of three arbitrators.
(ii) Unless otherwise agreed on in writing by the
parties, each party shall select an arbitrator. The
arbitrators selected by the parties shall select a third
arbitrator.
(d) Unless otherwise agreed on in writing by the parties, each party will pay the fees and costs of the arbitrator that party selects. Both parties shall share equally the
fees and costs of the third arbitrator.
(e) Except as otherwise provided in this section, an
arbitration procedure conducted under this section shall
be governed by Titl e 78B, Chapter 11, Utah Uniform
Arbitration Act, unless otherwise agreed on in writing by
the parties.
(f) (i) Discovery shall be conducted in ·accordance with
Rules 26b through 36, Utah Rules of Civil Procedure.
(ii) All issues of discovery shall be resolved by the
arbitration panel.
(g) A written decision of two of the three arbitrators
shall constitute a final decision of the arbitration panel.
(h) Prior to the rendering of the arbitration award:
(i) the existence of a liability insurance poli_cy may
be disclosed to the arbitration panel; and
(ii) the amount of all applicable liability insurance
policy limits may not be disclosed to the arbitration
panel.
(i) The amount of the arbitration award may not exceed
the liability limits of all the defendant's applicable liability insurance policies, including applicable liability umbrella policies. If the initial arbitration award exceeds the
liability limits ofall applicable liability insurance policies,
the arbitration award shall be reduced to an amount
equal to the liability limits of all applicable liability
insurance policies.
(j) The arbitration award is the final resolution of all
claims between the parties unless the award was procured by corruption, fraud, or other undue means.
(k) If the arbitration panel finds that the action was not
brought, pursued, or defended in good faith, the arbitration panel may award reasonable fees and costs against
the party that failed to bring, pursue, or defend the claim
in good faith.
(I) Nothing in this section is intended to limit any claim
under any other portion of an applicable insurance policy.
(9) An at-fault driver or an insurer issuing a policy of
insurance under this part that is covering an at-fault driver
may not reduce compensation to an injured party based on the
injured party not being covered by a policy of insurance that
provides personal injury protection coverage under Sections
31A-22-306 through 31A-22-309.
2010
31A-22-304. Motor vehicle liability policy minimum
limits.
Policies containing motor vehicle liability coverage may not
limit the insurer's liability under that coverage below the
following:
(1) (a) $25,000 because of liability for bodily injury to
or death of one person, arising out of the use of a
motor vehicle in any one accident;
(b) subject to the limit for one person in Subsection
(l)(a), in the amount of$65,000 because ofliability for
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bodily mJury to or death of two or more persons
arising ouL of the use of a motor vehicle in any one
accident; and
(c) in the amount of$15,000 because ofliability for
injury to, or· destruction of, property of others arising
ouL of the use of a motor vehicle in any one accident;
or
(~) ~80,000 in any one accident whether arising from
bodily mJury to or the death of others, or from destruction
of, or damage to, the property of others .
200s
31A-22-305. Uninsured motorist coverage.
(1) As used in this section, "covered persons" includes:
(a) the named insured;
(b) persons related to the named insured by blood,
marriage, adoption, or guardianship, who are residents of
th e named insu red's household, including those who usually make their home in the same household but temporarily live elsewhere;
(c) any person occupying or using a motor vehicle:
(i) referred to in the policy; or
(ii) owned by a self-insured; and
(d) any person who is entitled to recover damages
against the owner or operator of the uninsured or underinsured motor vehicle because of bodily injury to or death
of persons under Subsection (l)(a), (b), or (c).
(2) As used in this section, "uninsured motor vehicle" includes:
(a) (i) a motor vehicle, the operation, maintenance, or
use of which is not covered under a liability policy at
the time of an injury-causing occurrence; or
(ii) (A) a motor vehicle covered with lower liability
limits than required by Section 31A-22-304; and
(B) the motor vehicle described in Subsection
(2)(a)(ii)(A) is uninsured to the extent of the
deficiency;
(b) an unidentified motor vehicle that left the scene of
an accident proximately caused by the motor vehicle
operator;
(c) a motor vehicle covered by a liability policy, but
~overage for an accident is disputed by the liability
msurer for more than 60 days or continues to be disputed
for more than 60 days; or
(d) (i) an insured motor vehicle if, before or after the
accident, the liability insurer of the motor vehicle is
declared insolvent by a court of competent jurisdiction; and
(ii) the motor vehicle described in Subsection
(2)(d)(i) is uninsured only to the extent that the claim
against the insolvent insurer is not paid by a guaranty association or fund.
(3) Uninsured motorist coverage under Subsection 31A-22302(l)(b) provides coverage for covered persons who are legally entitled to recover damages from owners or operators of
u~insured motor vehicles because of bodily injury, sickness,
disease , or death.
(4) (a) For new policies written on or after January 1, 2001,
the limits of uninsured motorist coverage shall be equal to
the lesser of the limits of the named insured's motor
vehicle liability coverage or the maximum uninsured
motorist coverage limits available by the insurer under
the named insured's motor vehicle policy, unless a named
insured rejects or purchases coverage in a lesser amount
by signing an acknowledgment form that:
(i) is filed with the department;
(ii) is provided by the insurer;
(iii) waives the higher coverage;
(iv) reasonably explains the purpose of uninsured
motorist coverage; and
(v) discloses the additional premiums required to
purchase uninsured motorist coverage with limits
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equal to the lesser of the limits of the named insured's
motor vehicle liability coverage or th e maximum
uninsured motorist coverage limits available by the
insurer under the named insured's motor vehicle
policy.
(b) For purposes of this Subsection (4), "new policy"
means:
(i) any policy that is issued which does not include
a renewa l or reinstatement of an existing policy; or
(ii) a change to an existing policy that res ults in:
(A) a named insured being added to or deleted
from the policy; or
(B) a change in the limits of the named insured's motor vehicle liability coverage.
(c) (i) As used in this Subsection (4)(c), "additional
motor vehicle" means a change that increases the
total number of vehicles insured by the policy, and
does not include replacement, substitute, or temporary vehicles.
(ii) The adding of an additional motor vehicle to anexisting personal lines or commercial lines policy
does not constitute a new policy for purposes of
Subsection (4)(b).
(iii) If an additional motor vehicle is added to a
personal lines policy where uninsured motorist coverage has been rejected, or where uninsured motorist
limits are lower than the named insured's motor
vehicle liability limits, the insurer shall provide a
notice to a named insured within 30 days that:
(A) reasonably explains the purpose of uninsured motorist coverage; and
(B) encourages the named insured to contact
the insurance company or insurance producer for
quotes as to the additional premiums required to
purchase uninsured motorist coverage with limits equal to the lesser of the limits of the named
insured's motor vehicle liability coverage or the
maximum uninsured motorist coverage limits
available by the insurer under the named insured's motor vehicle policy.
(d) A change in policy number resulting from any policy
change not identified under Subsection (4)(b)(ii) does not
constitute a new policy.
(e) (i) Subsection (4)(b) applies retroactively to any
claim arising on or after January 1, 2001 for which, as
of May 1, 2012, an insured has not made a written
demand for arbitration or filed a complaint in a court
of competent jurisdiction.
(ii) The Legislature finds that the retroactive application of Subsection (4):
(A) does not enlarge, eliminate, or destroy
vested rights; and
(B) clarifies legislative intent.
(f) A self-insured, including a governmental entity,
may elect to provide uninsured motorist coverage in an
amount that is less than its maximum self-insured retention under Subsections (4)(a) and (5)(a) by issuing a
declaratory memorandum or policy statement from the
chief financial officer or chief risk officer that declares the:
(i) self-insured entity's coverage level, and
(ii) process for filing an uninsured motorist claim.
(g) Uninsured motorist coverage may not be sold with
limits that are less than the minimum bodily injury limits
for motor vehicle liability policies under Section 31A-22304.
(h) The acknowledgment under Subsection (4)(a) continues for that issuer of the uninsured motorist coverage
until the named insured requests, in writing, different
uninsured motorist coverage from the insurer.
(i) (i) In conjunction with the first two renewal notices
sent after J anuary 1, 2001, for policies existing on
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that date, the insurer shall disclose in the same
medium as the premium renewal notice, an explanation of:
(A) the purpose of uninsured motorist coverage; and
(B) a disclosure of the additional premiums
required to purchase uninsured motorist coverage with limits equal to the lesser of the limits of
the named insured's motor vehicle liability coverage or the maximum uninsured motorist coverage limits available by the insurer under the
named insured's motor vehicle policy.
(ii) The disclosure required under Subsection
(4)(i)(i) shall be sent to all named insureds that carry
uninsured motorist coverage limits in·an amount less
than the named insured's motor vehicle liability policy limits or the maximum uninsured motorist coverage limits available by the insurer under the named
insured's motor vehicle policy.
(j) For purposes of this Subsection (4), a notice or
disclosure sent to a named insured in a household constitutes notice or disclosure to all insureds within the
household.
(5) (a) (i) Except as provided in Subsection (5)(b), the
named insured may reject uninsured motorist coverage by an express writing to the insurer that provides
liability coverage under Subsection 31A-22-302(1)(a).
(ii) This rejection shall be on a form provided by
the insurer that includes a reasonable explanation of
the purpose of uninsured motorist coverage.
(iii) This rejection continues for that issuer of the
liability coverage until the insured in writing requests uninsured motorist coverage from that liability insurer.
(b) (i) All persons, including governmental entities,
that are engaged in the business of, or that accept
payment for, transporting natural persons by motor
vehicle, and all school districts that provide transportation services for their students, shall provide coverage for all motor vehicles used for that purpose, by
purchase of a policy of insurance or by self-insurance,
uninsured motorist coverage of at least $25,000 per
person and $500,000 per accident.
(ii) This coverage is secondary to any other insurance covering an injured covered person.
(c) Uninsured motorist coverage:
(i) is secondary to the benefits provided by Title
34A, Chapter 2, Workers'. Compensation Act;
(ii) may not be subrogated by the workers' compensation insurance carrier;
(iii) may not be reduced by any benefits provided
by workers' compensation insurance;
(iv) may be reduced by health insurance subrogation only after the covered person has been made
whole;
(v) may not be collected for bodily injury or death
sustained by a person:
(A) while committing a violation of Section
41-la-1314;
(B) who, as a passenger in a vehicle, has
knowledge that the vehicle is being operated in
violation of Section 41-la-1314; or
(C) while committing a felony; and
(vi) notwithstanding Subsection (5)(c)(v), may be
recovered :
(A) for a person under 18 years of age who is
injured within the scope of Subsection (5)(c)(v)
but limited to medical and funeral expenses; or
(B) by a law enforcement officer as defined;,,
Section 53-13-103, who is injured within
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course and scope of the low enfo rcement officer's
duties.
(d) As used in this Subsection ((i), "motor vehicle" has
the same meaning 11s under Section 41-la-102.
(6) When a covered person alleges that an uninsured motor
vehicle under Subsection (2)(b) proximately caused an accident without touching the covered person or the motor vehicle
occupied by the covered person, the covered person shall show
the existence of the uninsured motor vehicle by elem· 11nd
convincing evidence consisting of more than the covered
· person's testimony.
(7) (a) The limit ofliability for uninsured motorist coverage
for two or more motor vehicles may not be added together,
combined, or stacked to determine the limit of insurance
coverage available to an injured person for any one
accident.
(bl (i) Subsection (7)(a) applies to all persons except a
covered person as defined under Subsection (8)(b)(ii).
(ii) A covered person as defined under Sub~eclion
(8)(b)(ii) is enti tled to the highest limits of uninsured
motorist coverage afforded for any one motor vehicle
that the covered person is the named insured or an
insured family member.
(iii) This coverage shall be in addition to the coverage on the motor vehicle tpe covered person is
occupying.
(iv) Neither the primary nor the secondary coverage may be set off against the other.
(cl Coverage on a motor vehicle occupied at the time of
an accident shall be primary coverage, and the coverage
.elected by a person described under Subsections ( l)(a) and
(b) shall be secondary coverage.
(8) (a) Uninsured motorist coverage under this section applies to bodily injury, sickness, disease, or death of covered
persons while occupying or using a motor vehicle only if
the motor vehicle is described in the policy under whi!!b a
claim is made, or if the motor vehicle is a newly acquired
or replacement molar vehicle covered under the terms of
the policy. Except as provided in Subsection (7) or this
Subsection (8), a covered person injured in a motor vehicle
described in a policy that includes uninsured motorist
benefits may not elect to collect uninsured motorist coverage benefits from any other motor vehicle insurance
policy under which the person is a covered person.
(b) Each of the following persons may also recover
uninsured motorist benefits under any one other policy in
which they are described as a "covered person" as defined
in Subsection ( 1):
(i) a covered person injured as a pedestrian by an
uninsured motor vehicle; and
(ii) except as provided in Subsection (B)(c), a covered person injured while occupying or using a motor
vehicle that is not owned, leased, or furnished:
(A) to the covered person;
(B) to the covered person's spouse; or
(C) to the covered person's resident parent or
resident sibling.
(cl (i) A covered person may recover benefits from no
more than two additional policies, one additional
policy from each parent's household if the covered
person is:
(A) a dependent minor of parents who reside
in separate households; and
(B) injured while occupying or using a motor
vehicle that is not owned, leased, or furnished:
(I) to the covered person;
(II) to the covered person's resident parent; or
(III) to the covered person's resident sibling.
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(ii) Each parent's policy under this Subsection
(8)(c) is liable only for the percentage of the damages
that the limit of liability of each parent's policy of
uninsured motorist coverage bears to the total of both
pnrents' uninsured coverage applicable to the accident.
(d) A covered person's recovery under any available
policies may not exceed the full amount of damages.
(e) A covered person in Subsection (B)(b) is not barred
against making subsequent elections if recovery is unavailable under previous elections.
(f) (il As used in this section, "interpolicy stacking"
means recovering benefits for a single incident of loss
under more than one insurance policy.
(ii) Except to lhe extent permitted by Subsection
(7) and this Subsection (8), interpolicy stacking is
prohibited for uninsured ·motorist coverage.
(9) (a) When a claim is brought by a named insured or a
person described in Subsection (1) and is asserted against
the covered person's uninsured motorist carrier, the
claimant may elect to resolve the claim:
(i) by submitting the claim to binding arbitration;
or
(ii) through litigation.
(b) Unless otherwise provided in the policy under
which uninsured benefits are claimed, the election provided in Subsection (9)(a) is available to the claimant only.
(cl Once the claimant has elected to commence litigation under Subsection (9)(a)(ii), the claimant may not
elect to resolve the claim through binding arbitration
under this section without the written consent of the
uninsured motorist carrier.
(d) (i) Unless otherwise agreed to in writing by the
parties; a claim that is submitted to binding arbitration under Subsection (9)(a)(i) shall be resolved by a
single arbitrator. ·
(ii) All parties shall agree on the single arbitrator
selected under Subsection (9)(d)(i).
(iii) If the parties are unable to agree on a single
arbitrator as required under Subsection (9)(d)(ii), the
parties shall select a panel of three arbitrators.
(el If the parties select a panel of three arbitrators
under Subsection (9)(d)(iii):
(i) each side shall select one arbitrator; and
(ii) the arbitrators appointed under Subsection
(9)(e)(i) shall select one additional arbitrator to be
included in the panel.
(f) Unless otherwise agreed to in writing:
(i) each party shall pay an equal share of the fees
and costs of the arbitrator selected under Subsection
(9)(d)(i); or
(ii) if an arbitration panel is selected under Subsection (9)(d)(iii):
(Al each party shall pay the fees and costs of
the arbitrator selected by that party; and
(B) each party shall pay an equal share of the
fees and costs of the arbitrator selected under
Subsection (9)(e)(ii},
(g) Except ns otherwise provided in this section or
unless otherwise agreed to in writing by the parties, an
arbitration proceeding conducted under this section shall
be governed by Title 78B; Chapter 11, Utah Uniform
Arbitration Act.
(h) The arbitration shall be conducted in accordance
with Rules 26 through 37, 54, and 68 of the Utah Rules of
Civil Procedure.
(i) All issues of discovery shall be resolved by the
arbitrator or the arbitration panel.
(j) A written decision by a single arbitrator or by a
majority of the arbitration panel shall constitute a final
decision.
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(k) (i) Except as provided in Subsection (10), th e
amount of an arbitration award may not exceed the
uninsured motorist policy limits of a ll applicable
uninsured motorist policies , including applicable uninsured motorist umbrella policies.
(ii) If the initial arbitration award exceeds the
uninsured motorist policy limits of all applicabl e
uninsured motorist policies, the arbitration award
shall be reduced to an amount equal to the combined
uninsured motorist policy limits of a ll applicable
uninsured motorist policies.
(l) The arbitrator or arbitration panel may riot decide
the issues of coverage or extra-contractual damages, including:
(i) whether the claimant is a covered person;
(ii) whether the policy extends coverage to the loss;
or
(iii) any allegations or claims asserting consequential damages or bad faith liability.
(m) The arbitrator or arbitration panel may not conduct arbitration on a class-wide or class-representative
basis.
(n) If the arbitrator or arbitration panel finds that the
action was not brought, pursued, or defended in good
faith, the arbitrator or arbitration panel may award
reasonable attorney fees and costs against the party that
failed to bring, pursue, or defend the claim in good faith .
(o) An arbitration award issued under this section shall
be the final resolution of all claims not excluded by
Subsection (9)(1) between the parties unless:
(i) the award was procured by corruption, fraud, or
other undue means;
(ii) either party, within 20 days after service of the
arbitration award:
(A) files a complaint requesting a trial de nova
in the district court; and
(B) serves the nonmoving party with a copy of
the complaint requesting a trial de novo under
Subsection (9)(o)(ii)(A).
(p) (i) Upon filing a complaint for a trial de novo under
Subsection (9)(o), the claim shall proceed through
litigation pursuant to the Utah Rules of Civil Procedure and Utah Rules of Evidence in the district court.
(ii) In accordance with Rule 38, Utah Rules of Civil
Procedure, either party may request a jury trial with
a complaint requesting a trial de nova under Subsection (9)(o)(ii)(A).
(q) (i) If the claimant, as the moving party in a trial de
nova requested under Subsection (9)(o), does not
obtain a verdict that is at least $5,000 and is at least
20% greater than the arbitration award, the claimant
is responsible for all of the nonmoving party's costs.
(ii) If the uninsured motorist carrier, as the moving party in a trial de novo requested under Subsection (9)(o), does not obtain a verdict that is at least
20% less than the arbitration award, the uninsured
motorist carrier is responsible for all of the nonmoving party's costs.
(iii) Except as provided in Subsection (9)(q)(iv), the
costs under this Subsection (9)(q) shall include:
(A) any costs set forth in Rule 54(d), Utah
Rules of Civil Procedure; and
(B) the costs of expert witnesses and depositions.
(iv) An award of costs under this Subsection (9)(q)
may not exceed $2,500 unless Subsection ( lO)(h)(iii)
applies.
(r) For purposes of determining whether a party's verdict is greater or less th an the arbitration award und er
Subsection (9}(q), a coutt may not consider a ny recovery
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or other relief granted on a claim for damages if the claim
for damages:
(i) was not fully disclosed in writing prior to the
arbitration proceeding; or
(ii) was not disclosed in response to discovery contrary to the Utah Rules of Civil Procedure.
(s) If a district court determines, upon a motion of the
nonmoving party, that the. moving party's use of the trial
de nova process was filed in bad faith in accordance with
Section 78B-5-825, the district court may award reasonable attorney fees to the nonmoving party.
{t) Nothing in this section is intended to limit any claim
under any other portion of an applicable insurance policy.
(u) If there are multiple uninsured motorist policies, as
set forth in Subsection (8), the claimant may elect to
arbitrate in one hearing the daims against all the uninsured motorist carriers.
(10) (a) Within 30 days after a covered person elects to
submit a claim for uninsured motorist benefits to binding
arbitration or files litigation, the covered person shall
provide to the uninsured motorist carrier:
(i) a written demand for payment of uninsured
motorist coverage benefits, setting forth :
(A) the specific monetary amount of the demand; and
·
(BJ the factual and legal basis and any supporting documentation for the demand;
(ii) a written statement under oath disclosing:
(A) (I) the names and last known addresses of
all health care providers who have rendered
health care services to the covered person
that are material to the claims for which
uninsured motorist benefits are sought for a
period of five years preceding the date of the
event giving rise to the claim for uninsured
motorist benefits up to the time the election
for arbitration or litigation has been exercised; and
(II) whether the covered person has seen
other health care providers who have rendered health care services to the covered
person, which the covered person claims are
immaterial to the claims for which uninsured motorist benefits are sought, for a
period of five years preceding the date of the
event giving rise to the claim for uninsured
motorist benefits up to the time the election
for arbitration or litigation has been exercised that have not been disclosed under
Subsection (lO)(a)(ii)(A)(I);
(B) (I) the names and last known addresses of
all health insurers or other entities to whom
the covered person has submitted claims for
health care services or benefits material to
the claims for which uninsured motoristbenefi ts are sought, for a period of five years
preceding the date of the event giving rise to
the claim for uninsured motorist benefits up
to the time the election for arbitration or
litigation has been exercised; and
(II) whether the identity of any health
insurers or other entities to whom the covered person has submitted claims for health
care services or benefits, which the covered
person claims are immaterial to the claims
for which uninsured motorist benefits are
sought, for a period of five years pr eceding
the date of the event giving r:ise to the claim
for uninsured motorist benefits up to the
time th e election for arbitration or litigation
have no t been disclosed;
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(C) iflost wages, diminished earning capacity,
or similar damages are claimed, all employers of
the covered person for a period of five years
preceding the date of the event giving rise to the
claim for uninsured motorist benefits up to the
time the election for arbitration or litigation has
been exercised;
(D) other documents to reasonably support the
claims being asserted; and
(E) all state and federal statutory lienholders
including a statement as to whether the covered
person is a recipient of Medicare or Medicaid
benefits or Utah Children's Health Insurance
Program benefits under Title 26, Chapter 40,
Utah Children's Health Insurance Act, or if the
claim is subject to any other state or federal
statutory liens; and
(ii i) signed authorizations to allow the uninsured
motorist carrier to only obtain records and billings
from the individuals or entities disclosed.
(b) (i) If the uninsured motorist carrier determines
that the disclosure of undisclosed health care providers or health care insurers under Subsection
(lD)(a)(ii) is reasonably necessary, the uninsured motorist carrier may:
(A) make a request for the disclosure of the
identity of the health care providers or health
care insurers; and
(B) make a request for authorizations to allow
the uninsured motorist carrier to only obtain
records and billings from the individuals or entities not disclosed.
(ii) If the covered person does not provide the
requested information within 10 days:
(A) the covered person shall disclose, in writing, the legal or factual basis for the failure to
disclose the health care providers or health care
insurers; and
·
(B) either the covered person or the uninsured
motorist carrier may request the arbitrator or
arbitration panel to resolve the issue of whether
the identities or records are to be provided if the
covered person has elected arbitration.
(iii) The time periods imposed by Subsection
(lO)(c)(i) are tolled pending resolution of the dispute
concerning the disclosure and production ofrecords of
the health care providers or health care insurers.
(c) (i) An uninsured motorist carrier that receives an
election for arbitration or a notice of filing litigation ·
and the demand for payment of uninsured motorist
benefits under Subsection (lO)(a)(i) shall have a reasonable time, not to exceed 60 days from the date of
the demand and receipt of the items specified in
Subsections (lO)(a)(i) through (iii), to:
(A) provide a written response to the written
demand for payment provided for in Subsection
(lO)(a)(i);
(B) except as provided in Subsection
(lO)(c)(i)(C), tender the amount, if any, of the
uninsured motorist carrier's determination of the
amount owed to the covered person; and
(C) if the covered person is a recipient of
Medicare or Medicaid benefits or Utah Children's
Health Insurance Program benefits under Title
26, Chapter 40, Utah Children's Health Insurance Act, or if the claim is subject to any other
state or federal statutory liens, tender the
amount, if any, of the uninsured motorist carrier's determination of the amount owed to the
covered person less:
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(I) if the amount of the state or federal
statutory lien is established , the amount of
the lien; or
(II) if the amount of the state or federal
statutory lien is not established, two times
the amount of the medical expenses subject
to the state or federal statutory lien until
such time as the amount of the state or
federal statutory lien is established.
(ii) If the amount tendered by the uninsured motorist carrier under Subsection (lO)(c)(i) is the total
amount of the uninsured motorist policy limits, the
tendered amount shall be accepted by the covered
person.
(d) A covered person who receives a written response
from an uninsured motorist carrier as provided for in
Subsection (lO)(c)(i), may:
(i) elect to accept the amount tendered in Subsection (lO)(c)(i) as payment in full of all uninsured
motorist claims; or
(ii) elect to:
(A) accept the amount tendered in Subsection
(lO)(c)(i) as partial payment of all uninsured
motorist claims; and
(B) litigate or arbitrate the remaining claim.
(e) If a covered person elects to accept the amount
tendered under Subsection (lO)(c)(i) as partial payment of
all uninsured motorist claims, the final award obtained
through arbitration, litigation, or later settlement shall
be reduced by any payment made by the uninsured
motorist carrier under Subsection (lO)(c)(i).
(f) In an arbitration proceeding on the remaining uninsured claims:
(i) the parties may not disclose to the arbitrator or
arbitration panel the amount paid under Subsection
(lO)(c)(i) until after the arbitration award has been
rendered; and
(ii) the parties may not disclose the amount of the
limits of uninsured motorist benefits provided by the
policy.
(g) If the :final award obtained through arbitration or
litigation is greater than the average of the covered
person's initial written demand for payment provided for
in Subsection (lO)(a)(i) and the uninsured motorist carrier's initial written response provided for in Subsection
(lO)(c)(i), the uninsured motorist carrier shall pay:
(i) the final award obtained through arbitration or
litigation, except that if the award exceeds the policy
limits of the subject uninsured motorist policy by
more than $15,000, the amount shall be reduced to an
amount equal to the policy limits plus $15,000; and
(ii) any of the following applicable costs:
(A) any costs as set forth in Rule 54(d), Utah
Rules of Civil Procedure;
(B) the arbitrator or arbitration panel's fee;
and
(C) the reasonable costs of expert witnesses
and depositions used in the presentation of evidence during arbitration or litigation.
(h) (i) The covered person shall provide an affidavit of
costs within five days of an arbitration award.
(ii) (A) Objection to the affidavit of costs shall
specify with particularity the costs to which the
uninsured motorist carrier objects.
(B) The objection shall be resolved by the
arbitrator or arbitration panel.
(iii) The award of costs by the arbitrator or arbitration panel under Subsection (lO)(g)(ii) may not
exceed $5,000.
(i) (i) A covered person shall disclose all material information, other than rebuttal evidence, as specified
in Subsection (lO)(a).
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(ii) If the information under Subsection (l0)(i)(i) is
not disclosed, the covered person may not recover
costs or any amounts in excess of the policy under
Subsection (l0)(g).
(j) This Subsection (10) does not limit any other cause
of action that arose or may arise against the uninsured
motorist carrier from the same dispute.
(k) The provisions of this Subsection (10) only apply to
motor vehicle accidents that occur on or after March 30,
2010.
2012
31A-22-305.3. Underinsured motorist coverage.
(1) As used in this section:
(a) "Covered person" has the same meaning as defined
in Section 31A-22-305.
(b) (i) "Underinsured motor vehicle" includes a motor
vehicle, the operation, maintenance, or use of which
is covered under a liability policy at the time of an
injury-causing occurrence, but which has insufficient
liability coverage to compensate fully the injured
party for aH special and general damages.
(ii) The term "underinsured motor vehicle" does
not include:
(A) a motor vehicle that is covered under the
liability coverage of the same policy that also
contains the underinsured motorist coverage;
(8) an uninsured motor vehicle as defined in
Subsection 31A-22-305(2); or
(C) a motor vehicle owned or leased by:
(I) a named insured;
(II) a named insured's spouse; or
(III) a dependent of a named insured.
(2) (a) Underinsured motorist coverage under Subsection
31A-22-302(l)(c) provides coverage for a covered person
who is legally entitled to recover damages from an owner
or operator of an underinsured motor vehicle because of
bodily injury, sickness, disease, or death .
(b) A covered person occupying or using a motor vehicle
owned, leased, or furnished to the covered person, the
covered person's spouse, or covered person's resident
relative may recover underinsured benefits only if the
motor vehicle is:
(i) described in the policy under which a claim is
made; or
(ii) a newly acquired or replacement motor vehicle
covered under the terms of the policy.
(3) (a) For new policies written on or after January 1, 2001,
the limits of underinsured motorist coverage shall be
equal to the lesser of the limits of the named insured's
motor vehicle liability coverage or the maximum underinsured motorist coverage limits available by the insurer
under the named insured's motor vehicle policy, unless a
named insured rejects or purchases coverage in a lesser
amount by signing an acknowledgment form that:
(i) is filed with the department;
(ii) is provided by the insurer;
{iii) .waives the higher coverage;
(iv) reasonably explains the purpose of underinsured motorist coverage; and
(v) discloses the additional premiums required to
purchase underinsured motorist coverage with limits
equal to the lesser of the limits of the named insured's
motor vehicle liability coverage or the maximum
underinsured motorist coverage limits available by
the insurer under the named insured's motor vehicle
policy.
{b) For purposes of this Subsection (3), "new policy"
means:
{i) any policy that is issued which does not incl ude
a renewal or reinstatement of an existing policy; or
(ii) a change to an existing policy that resul ts in :
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(A) a named insured being added to or deleted
from the policy; or
(B) a change in the limits of the named insured's motor vehicle liability coverage.
(cl {i) As used in this Subsection {3)(c), "additional
motor vehicle" means a change that increases the
total number of vehicles insured by the policy, and
does not include replacement, substitute, or temporary vehicles.
{ii) The adding of an additional motor vehicle to an
existing personal lines or commercial lines policy
does not constitute a new policy for purposes of
Subsection {3)(b).
(iii) If an additional motor vehicle is added to a
personal lines policy where underinsured motorist
coverage has been rejected, or where underinsured
motorist limits are lower than the namec! insured's
motor vehicle liability limits, the insurer shall provide a notice to a named insured within 30 days that:
{A) reasonably explains the purpose of underinsured motorist coverage; and
(B) encourages the named insured to contact
the insurance company or insurance producer for
quotes as to the additional premiums required to
purchase underinsured motorist coverage with
limits equal to the lesser of the limits of the
named insured's motor vehicle liability coverage
or the maximum underinsured motorist coverage
limits available by the insurer under the named
insured's motor vehicle policy.
(d) A change in policy number resulting from any policy
change not identified under Subsection (3)(b)(ii) does not
constitute a new policy.
(e) {i) Subsection {3)(b) applies retroactively to any
claim arising on or after January 1, 2001 for which, as
of May 1, 2012, an insured has not made a written
demand for arbitration or filed a complaint in a court
of competent jurisdiction.
(ii) The Legislature finds that the retroactive application of Subsection (3):
(A) .does not enlarge, eliminate, or destroy
vested rights; and
(B) clarifies legislative intent.
(f) A self-insured, including a governmental entity,
may elect to provide underinsured motorist coverage in an
amount that is less than its maximum self-insured retention under Subsections (3)(a) and (3)(j) by issuing a
declaratory memorandum or policy statement from the
chieffinancial officer or chief risk officer that declares the:
{i) self-insured entity's coverage level; and
{ii) process for filing an underinsured motorist
claim.
(g) Underinsured motorist coverage may not be sold
with limits that are less than:
·
{i) $10,000 for one person in any one accident; and
(ii) at least $20,000 for two or more persons in any
one accident.
{h) An acknowledgment under Subsection (3)(a) continues for that issuer of the underinsured motorist coverage
until the named insured, in writing, requests different
underinsured motorist coverage from the insurer.
(i) (i) The named insured's ·underinsured motorist coverage, as described in Subsection (2), is secondary to
the liability coverage of an owner or operator of an
underinsured motor vehicle, as described in Subsection (1).
(ii) U nderinsured motorist coverage may not be set
off against the liability coverage of the owner or
operator of an und erinsured motor vehicle, but shall
be added to, combined with, or stacked upon the
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liability coverage of the owner or operator of the
underinsured motor vehicle to determine the limit of
coverage ava ilable to the injured person.
(j) (i) In conjunction with the first two renewal notices
sent after January 1, 2001, for policies existing on
that date, the insurer shall disclose in the same
medium as the premium renewal notice, an explanation of:
(A) the purpose of underinsured motorist coverage; and
(B) a disclosure of the additional premiums
required to purchase underinsured motorist coverage with limits equal to the lesser of the limits
of the named insured's motor vehicle liability
coverage or the maximum underinsured motorist
coverage limits available by the insurer under
the named insured's motor vehicle policy.
(ii) The disclosure required under this Subsection
(3)(j) shall be sent to all named insureds that carry
underinsured motorist coverage limits in an amount
less than the named insured's motor vehicle liability
policy limits or the maximum underinsured motorist
coverage limits available by the insurer under the
named insured's motor vehicle policy.
(k) For purposes of this Subsection (3), a notice or
disclosure sent to a named insured in a household constitutes notice or disclosure to all insureds within the
household.
(4) (a) (i) Except as provided in this Subsection (4), a
covered person injured in a motor vehicle described in
a policy that includes underinsured motorist benefits
may not elect to collect underinsured motorist coverage benefits from another motor vehicle insurance
policy.
(ii). The limit of liability for underinsured motorist
coverage for two or more motor vehicles may not be
added together, combined, or stacked to determine
the limit of insurance coverage available to an injured
person for any one accident.
(iii) Subsection (4)(a)(ii) applies to all persons except a covered person described under Subsections
(4)(b)(i) and (ii).
(b) (i) Except as provided in Subsection (4)(b)(ii), a
covered person injured while occupying, using, or
maintaining a motor vehicle that is not owned,
leased, or furnished to the covered person, the covered person's spouse, or the covered person's resident
parent or resident sibling, may also recover benefits
under any one other policy underdvhich the covered
person is also a covered person.
(ii) (A) A covered person may recover benefits
from no more than two additional policies, one
additional policy from each parent's household if
the covered person is:
(I) a dependent minor of parents who reside in separate households; and
(II) injured while occupying or using a
motor vehicle that is not owned, leased, or
furnished to the covered person, the covered
person's resident parent, or the covered person's resident sibling.
(B) Each parent's policy under this Subsection
(4)(b)(ii) is liable only for the percentage of the
damages that the limit of liability of each parent's policy of underinsured motorist coverage
bears to the total of both parents' underinsured
coverage applicable to the accident.
(iii) A covered person's recovery under any available policies may not exceed the full amount of
damages.

(iv) Underinsured coverage on a motor vehicle occupied at the time of an accident is primary coverage,
and the coverage elected by a person described under
Subsections 31A-22-305(l)(a) and (b) is secondary
coverage.
(v) The primary and the secondary _coverage may
not be set off against the other.
(vi) A covered person as described under Subsection (4)(b)(i) is entitled to the highest limits of underinsured motorist coverage under only one additional
policy per household applicable to that covered person as a named insured, spouse, or relative.
(vii) A covered injured person is not barred against
making subsequent elections if recovery is unavailable under previous elections.
(viii) (A) As used in this section, "interpolicy·
stacking" means recovering benefits for a single
incident of loss under more than one insurance
policy.
(B) Except to the extent permitted by this
Subsection (4), interpolicy stacking is prohibited
for underinsured mo_torist coverage.
(c) Underinsured motorist coverage:
(i) is secondary to the benefits provided by Title
34A, Chapter 2, Workers' Compensation Act;
(ii) may not be subrogated by a workers' compensation insurance carrier;
(iii) may not be reduced by benefits provided by
workers' compensation insurance;
(iv) may be reduced by health insurance subrogation only after the covered person is made whole;
(v) may not be collected for bodily injury or death
sustained by a person:
(A) while committing a violation of Section
41-la-1314;
(B) who, as a passenger in a vehicle, has
knowledge that the vehicle is being operated in
violation of Section 41-la-1314; or
(C) while committing a felony; and
(vi) notwithstanding Subsection (4)(c)(v), may be
recovered:
(A) for a person under 18 years of age who is
injured within the scope of Subsection (4)(c)(v),
but is limited to medical and funeral expenses; or
(Bl by a law enforcement officer as defined in
Section 53-13-103, who is injured within the
course and scope of the law enforcement officer's
duties.
(5) The inception of the loss under Subsection 31A-21313(1) for underinsured motorist claims occurs upon the date
of the last liability policy payment.
(6) (a) Within five business days after notification that all
liability insurers have tendered their liability policy Jimits, the underinsured carrier shall either:
(i) waive any subrogation claim the underinsured
carrier may have against the person liable for the
injuries caused in the accident; or
(ii) pay the insured an amount equal to the policy
limits tendered by the liability carrier.
(b) If neither option is ·exercised under Subsection
(6)(a), the subrogation claim is considered to be waived by
the underinsured carrier.
(7) Except as otherwise provided in this section, a covered
person may seek, subject to the terms and conditions of the
policy, additional coverage under any policy:
(a) that provides coverage for damages resulting from
motor vehicle accidents; and
(b) that is not required to conform to Section 31A-22302.
(8) (a) When a claim is brought by a named insured or a
person described in Subsection 31A-22-305(1) and is as-
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serted agai"nst the covered person's underinsured motorist
carrier, the claimant may elect to resolve the claim:
(il by submitting the claim to binding arbitration;
or
(ii) through litigation.
(bl Unless otherwise provided m the policy under
which underinsured benefits are claimed, the election
provided in Subsection (8)(a) is available to the claimant
only.
(c) Once a claimant elects to commence litigation under
Subsection (8)(a)(ii), the claimant may not elect to resolve
the claim through binding arbitration under this section
without the written consent of the underinsured motorist
coverage carrier.
(d) (i) Unless otherwise agreed to in writing by the
parties, a claim that is submitted to binding arbitration under Subsection (8)(a)(i) shall be resolved by a
single arbitrator.
(ii) All parties shall agree on the single arbitrator
selected under Subsection (8)(d)(i).
(iii) If the parties are unable to agree on a single
arbitrator as required under Subsection (8)(d)(ii), the
parties shall select a panel of three arbitrators.
(el If the parties select a panel of three arbitrators
under Subsection (8)(d)(iii):
(i) each side shall select one arbitrator; and
(ii) the arbitrators appointed under Subsection
(8)(e)(i) shall select one additional arbitrator to be
included in the panel.
(f) Unless otherwise agreed to in writing:
(i) each party shall pay an· equal share of the fees
and costs of the arbitrator selected under Subsection
(8)(d)(i); or
(ii) if an arbitration panel is selected under Subsection (8)(d)(iii):
(A) each party shall pay the fees and costs of
the arbitrator selected by that party; and
(B) each party shall pay an equal share of the
fees and costs of the arbitrator selected under
Subsection (8)(e)(ii).
(g) Except as otherwise provided in this section or
unless otherwise agreed to in writing by the parties, an
arbitration proceeding conducted under this section is
governed by Title 78B, Chapter 11, Utah Uniform Arbitration Act.
(h) An arbitration shall be conducted in accordance
with Rules 26 through 37, 54, and 68 of the Utah Rules of
Civil Procedure.
(i) An issue of discovery shall be resolved by the arbitrator or the arbitration panel.
(j) A written decision by a single arbitrator or by a
majority of the arbitration panel constitutes a final decision.
(k) (i) Except as provided in Subsection (9), the
amount of an arbitration award may not exceed the
underinsured motorist policy limits of all applicable underinsured motorist policies, including applicable underinsured motorist umbrella policies.
(ii) If the initial arbitration award exceeds the
underinsured motorist policy limits of all applicable
underinsured motorist policies, the arbitration award
shall be reduced to an amount equal to the combined
underinsured motorist policy limits of all applicable
underinsured motorist policies.
(I) The arbitrator or arbitration panel may not decide
an issue of coverage or extra-contractual damages, including:
(i) whether the claimant is a covered person;
(ii) whether the policy extends coverage to the loss;
or
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(iii) an allegation or claim asserting consequential
damages or bad faith liability.
(ml The arbitrator or arbitration panel may not conduct arbitration on a class-wide or class-representative
basis.
(n) If the a rbitrator or arbitration panel finds that the
arbitration is not brought, pursued, or defended in good
faith, the arbitrator or arbitration panel may award
reasonable attorney fees and costs against the party that
failed to bring, pursue, or defend the arbitration in good
faith.
(o) An arbitration award issued under this section shall
be the final resolution of all claims not excluded by
Subsection (8)(1) between the parties unless:
(i) the award is procured by corruption, fraud, or
other undue means;
(ii) either party, within 20 days after service of the
arbitration award:
(A) files a complaint requesting a trial de nova
in the district court; and
(B) serves the nonmoving party with a copy of
the complaint requesting a trial de nova under
Subsection (8)(o)(ii)(A).
(p) (i) Upon filing a complaint for a trial de novo under
Subsection (8)(0), a claim shall proceed through litigation pursuant to the Utah Rules of Civil Procedure
and Utah Rules of Evidence in the district court.
(ii) In accordance with Rule 38, Utah Rules of Civil
Procedure, either party may request a jury trial with
a complaint requesting a trial de nova under Subsection (8)(o)(ii)(A).
(q) (i) If the claimant, as the moving party in a trial de
nova requested under Subsection (8)(0), does not
obtain a verdict that is at least $5 ,000 and is at least
20% greater than the arbitration award, the claimant
is responsible for all of the nonmoving party's costs.
(ii) If the underinsured motorist carrier, as the
moving party in a trial de nova requested under
Subsection (8)(0), does not obtain a verdict that is at
least 20% less than the arbitration award, the underinsured motorist carrier is responsible for all of the
nonmoving party's costs.
(iii) Except as provided in Subsection (8)(q)(iv), the
costs under this Subsection (8)(q) shall include:
(A) any costs set forth in Rule 54(d), Utah
Rules of Civil Procedure; and
(B) the costs of expert witnesses and depositions.
(iv) An award of costs under this Subsection (8)(q)
may not exceed $2,500 unless Subsection (9)(h)(iii)
applies.
(r) For purposes of determining whether a party's verdict is greater or less than the arbitration award under
Subsection (8)(q), a court may not consider any recovery
or other relief granted on a claim for damages if the claim
for damages:
(i) was not fully disclosed in writing prior to the
arbitration proceeding; or
(ii) was not disclosed in response to discovery contrary to the Utah Rules of Civil Procedure.
(s) If a district court determines, upon a motion of the
nonmoving party, that a moving party's use of the trial de
nova process is filed in bad faith in accordance with
Section 78B-5-825, the district court may award reasonable attorney fees to the nonmoving party.
(t) Nothing in this section is intended to limit a claim
under another portion of an applicable insurance policy.
(u) If there are multiple underinsured motorist policies, as set forth in Subsection (4) ,- the claimant may elect
to arbitrate in one hearing the claims against all the
underinsured motoris t carriers.
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(9) (a) Within 30 days after a covered person elects to
submit a claim for underinsured motorist benefits to
binding arbitration or files litigation, the covered person
shall provide to the underinsured motorist carrier:
(i) a written demand for payment of underinsured
motorist coverage benefits, setting forth:
(A) the specific monetary amount of the demand; and
(B) the factual and legal basis and any supporting documentation for the demand;
(ii) a written statement under oath disclosing:
(A) (I) the names and last known addresses of
all health care providers who have rendered
health care services to the covered person
that are material to the claims for which the
underinsured motorist benefits are sought
for a period of five years preceding the date
of the event giving rise to the claim for
underinsured motorist benefits up to the
time the election for arbitration or litigation
has been exercised; and
(II) whether the covered person has seen
other health care providers who have rendered health care services to the covered
person, which the covered person claims. are
immaterial to the claims for which underinsured motorist benefits are sought, for a
period of five years preceding the date of the
event giving rise to the claim for underinsured motorist benefits up to the time the
election for arbitration or litigation has been
exercised that have not been disclosed under
Subsection (9)(a)(ii)(A){I);
(B) (I) the names and last known addresses of
all health insurers or other entities to whom
the covered person has submitted claims for
health care services or benefits material to
the claims for which underinsured motorist
benefits are sought, for a period of five years
preceding the date of the event giving rise to
the claim for underinsured motorist benefits
up to the time the election for arbitration or
litigation has been exercised; and
(II) whether the identity of any health
insurers or other entities to whom the covered person has submitted claims for health
care services or benefits, which the covered
person claims are immaterial to the claims
for which underinsured motorist benefits are
sought, for a. period of five years preceding
the date of the event giving rise to the claim
for underinsured motorist benefits up to the
time the election for arbitration or litigation
have not been disclosed;
(C) iflost wages, diminished earning capacity,
or similar damages are claimed, all employers of
the covered person for a period of five years
preceding the date of the event giving rise to the
claim for underinsured motorist benefits up to
the time the election for arbitration or litigation
has been exercised;
(D) other documents to reasonably support the
claims being asserted; and
(E) all state and federal statutory lienholders
including a statement as to whether the covered
person is a recipient of Medicare or Medicaid
benefits or Utah Children's Health Insurance
Program benefits under Title 26, Chapter 40,
Utah Children's Health Insurance Act, or if the
claim is subject to any other state or federal
statutory liens; and
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(iii) signed a uthorizations to allow the underinsured motorist carrier to only obtain records and
billings from the individuals or entities disclosed.
(b ) (i ) If th e underinsured motorist carrier determines
that the disclos ure of undisclosed health care providers or health care insurers under Subsection (9)( a)(ii)
is reasonably necessary, the underinsured motorist
carrier may:
(A) make a request for the disclosure of the
identity of the health care providers or health
ca re insurers; and
(B) make a request for authorizations to allow
the underinsured motorist carrier to only obtain
records and billings from the individuals or entities not disclosed.
(ii) If the covered person does not provide the
requested information within 10 days:
(A) the covered person shall disclose, in writing, the legal or factual basis for the failure to
disclose the health care providers or health care
insurers ; and
(B) either the covered person or the underinsured motorist carrier may request the arbitrator
or arbitration panel to resolve the issue of
whether the identities or records are to be provided if the covered person has elected arbitration.
(iii) The time periods imposed by Subsection
(9)(c)(i) are tolled pending resolution of the dispute
concerning the disclosure and production of records of
the health care providers or health care insurers.
.(c) (i) An underinsured motorist carrier that receives
an election for arbitration or a notice of filing litigation and the demand for payment of underinsured
motorist benefits under Subsection (9 )(a)(i) shall have
a.reasonable time, not to exceed 60 days from the date .
of the demand and res:eipt of the items specified in
Subsections (9)(a)(i) through (iii), to:
(A) provide a written response to the written
demand for payment provided for in Subsection
(9)(a)(i);
(B) except as provided in Subsection
(9)(c)(i)(C), tender the amount, if any, of the
underinsured motorist carrier's determination of
the amount owed to the covered person; and
(C) if the covered person is a recipient of
Medicare or Medicaid benefits or Utah Children's
Health Insurance Program benefits under Title
26, Chapter 40, Utah Children's Health Insurance Act, or if the claim is subject to any other
state or federal statutory liens, tender the
amount, if any, of the underinsured motorist
carrier's determination of the amount owed to
the covered person less:
(I) if the amount of the state or federal
statutory lien is established, the amount of
the lien; or
{II) if the amount of the state or federal
statutory lien is not established, two times
the amount of the medical expenses subject
to the state or federal statutory lien until
such time as the amount of the state or
federal statutory lien is established.
(ii) If the amount tendered by the underinsured
motorist carrier under Subsection (9)(c)(i) is the total
amount of the underinsured motorist policy limits,
the tendered amount shall be accepted by the covered
person.
(d) A covered person who receives a written response
from an underinsured motorist carrier as provided for in
Subsection (9)(c)(i), may:
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(i) elect to accept the amount tendered in Subsection (9)(cl(i) as payment in full of all underinsured
motorist claims; or
(ii) elect to:
(A) accept the amount tendered in Subsection
(9)(c)(i) as partial payment of all underinsured
motorist claims; and
(B) litigate or arbitrate the remaining claim.
(e) If a covered person elects to accept the amount
tendered under Subsection (9)(c)(i) as partial payment of
all underinsured motorist claims, the final award obtained through arbitration, litigation, or later settlement
shall be reduced by any payment made by the, underinsured motorist carrier under Subsection (9)(c)(i).
(f) In an arbitration proceeding on the remaining underinsured claims:
(i) the parties may not disclose to the arbitrator or
arbitration panel the amount paid under Subsection
(9)(c)(i) until after the arbitration award has been
rendered; and
(ii) the parties may no~ disclose the amount of the
limits of underinsured motorist benefits provided by
the policy.
(g) If the final award obtained through arbitration or
litigation is greater than the average of the covered
person's initial written demand for payment provided for
in Subsection (9)(a)(i) and the underinsured motorist
carrier's initial written response provided for in Subsection (9)(c)(i), the underinsured motorist carrier shall pay:
(i) the final award obtained through arbitration or
litigation, except that if the award exceeds the policy
limits of the subject underinsured inotorist policy by
more than $15,000, the amount shall be reduced to an
amount equal to the policy limits plus $15,000; and
(ii) any of the following applicable costs:
(A) any costs as set forth in Rule 54(d), Utah
Rules of Civil Procedure;
(B) the arbitrator or arbitration panel's fee;
and
(C) the reasonable costs of expert witnesses
and depositions used in the presentation of evidence during arbitration or litigation.
(h) (i) The covered person shall provide an affidavit of
costs within five days of an arbitration award.
(ii) (A) Objection to the affidavit of costs shall
specify with particularity the costs to which the
underinsured motorist carrier objects.
(B) The objection shall be resolved by the
arbitrator or arbitration panel.
(iii) The award of costs by the arbitrato·r or arbitration panel under Subsection (9)(g)(ii) may not
exceed $5,000.
(i) (i) A covered person shall disclose all material information, other than rebuttal evidence, as specified
in Subsection (9)(a).
(ii) If the information under Subsection (9)(i)(i) is
not disclosed, the covered person may not recover
costs or any amounts in excess of the policy under
Subsection (9.)(g).
(j) This Subsection (9) does not limit any other cause of
action that arose or may arise against the underinsured
motorist carrier from the same dispute.
(k) The provisions of this Subsection (9) only apply to
motor vehicle accidents that occur on or after March 30,
2010.
2012
31A-22-305.5. Uninsured motorist property damage
coverage - Coverage limitations.
(1) (a) At the request of the named insured, every motor
vehicle liability policy of insurance under Sections 31A22-303 and 31A-22-304 or combination of policies pur-
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chased to satisfy the owner's or operator's security requirement of Section 41-12a-301 which policy does not
provide insurance for collision damage shall provide uninsured motorist property damage coverage for property
damage to the motor vehicle described in the policy.
(b) The uninsured motorist property damage coverage
provided under Subsection (l)(a) shall be· for the benefit of
covered persons, as defined under Section 31A-22-305,
who are legally entitled to recover damages:
(i) from the owner or operator of an uninsured
motor vehicle, as defined under Subsections 31A-22305(2)(a), (c), and (d); and
(ii) arising out of the operation, maintenance, or
use of an uninsured motor vehicle.
(2) (a) Except as provided under Subsection (5), the coverage provided under this section shall include payment for
loss or damage to the motor vehicle described in the policy,
not to exceed the motor vehicle's actual cash value or
$3,500, whichever is less.
(b) Property damage does not include compensation for
loss of use of the motor vehicle.
(3)
verage provided under thi's section shall be payabl on! if:
a the occurrence causing the property damage involves actual physical contact between the covered motor
vehicle and an uninsured motor vehicle;
(b) the owner, operator, or license plate number of the
uninsured motor vehicle is identified; and
(c) the insured or someone on his behalf reports the
occurrence within 10 days to the insurer or his agent.
(4) Except as provided under Subsection (5), the coverage
provided under this section shall be subject to a $250 deductible and shall be excess to any other insurance covering
property damage to the motor vehicle described in the policy.
(5) The insurer providing coverage under this section may,
at appropriate premium rates, make available additional:
(a) coverage above the limits provided under Subsection (2); and
(b) deductibles for the coverage under Subsection (5)(a)
above the limits provided under Subsection (4).
(6) A rating surcharge may not be applied to any policy of
motor vehicle insurance issued in this state as a result of
payment of a claim made under this section .
2005
31A-22-306. Personal injury protection.
Personal injury protection under Subsection 31A-22-302(2)
provides the coverages and benefits described under Section
31A-22-307 to persons described under Section 31A-22-308,
but is subject to the limitations, exclusions, and conditions set
forth in Section SlA-22-309.
1986
31A-22-307. Personal injury protection coverages and
benefits.
(1) Personal injury protection coverages and benefits include:
(a) up to the minimum amount required coverage of not
less than $3,000 per person, the reasonable value of all
expenses for necessary:
(i) medical services;
(ii) surgical services;
(iii) X-ray services;
(iv) dental services;
(v) rehabilitation services, including prosthetic devices;
(vi) ambulance services;
(vii) hospital services; and
(viii) nursing services;
(b) (i) the lesser of $250 per week or 85% of any loss of
gross income and loss of earning capacity per person
from inability to work, for a maxim um of 52 consecutive weeks after the loss, except that this benefit
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need not be paid for the first three days or disa bility,
unless the disability continues for longer than two
consecutive weeks after the date of injury: and
(ii) a special damage allowance not exceeding $20
per day for a maximum of 365 days, for services
actually rendered or expenses reasonably incurred
for services that, but for the injury, the injured person
would have performed for the injured person's household, except that thi s benefit need not be paid for the
first three days after the date of injury unless the
person's inability to perform these services continues
for more than two consecutive weeks;
(c) funeral, burial, or cremation benefits not to exceed a
total of $1,500 per person; and
(d) compensation on account of death of a person,
payable to the person's heirs, in the total of $3,000.
(2) (a) (i) 'lb determine the reasonable value of the medical
expenses provided for in Subsection (1) and under
Subsection 31A-22-309(1)(a)(v), the commissioner
shall conduct a relative value study of services and
accommodations for the diagnosis, care, recovery, or
rehabilitation of an injured person in the-most· P.opulous county in the state to assign a urlit. value!'and
determine the 75th percentile charge for each type of
service and accommodation,
(ii) The relative value study shall be updated every
other year.
(iii) In conducting the relative value study, the
department may consult or contract with appropriate
public and private medical and health agencies or
other technical experts.
(iv) The costs and expenses incurred in conducting,
maintaining, and administering the relative value
study shall be funded by the tax created under
Section 59-9-105.
(v) Upon completion of the relative value study, the
department shall prepare and publish ~ relative
value study which sets forth the unit value and the
75th percentile charge assigned to each type of service and accommodation.
(b) (i) The reasonable value of any service or accommodation is determined by applying the unit value and
the 75th percentile charge assigned to the service or
accommodation under the relative value study.
(ii) If a service or accommodation is not assigned a
unit value or the 75th percentile charge under the
relative value study, the value of the service or
accommodation shall equal the reasonable cost of the
same or similar service or accommodation in the most
populous county of this state.
(cl This Subsection (2) does not preclude the department from adopting a schedule already established or a
schedule prepared by persons outside the department, ifit
meets the requirements of this Subsection (2).
(d) Every insurer shall report to the commissioner any
pattern of overcharging, excessive treatment, or other
improper actions by a health provider within 30 days after
the day on which the insurer has knowledge of the
pattern.
(e) (i) ln disputed cases, a court on its own motion or
on the motion of either party, may designate an
impartial medical panel of not more than three licensed physicians to examine the claimant and testify on the issue of the reasonable value of the
claimant's medical services or expenses.
(ii) An impartial medical panel designated under
Subsection (2)(e)(i) shall consist of a majority of
health care professionals within the same license
classification and specialty as the provider of the
claimant's medical services or expenses.

(3) Medical expenses as provided for in Subsection (l)(a)
and in Subsection 31A-22-309(1)(a)(v) incl ude expenses for
any nonmedical remedial care and treatment rendered in
accordance with n recognized religious method of healing.
(4) The insured may waive for the named insured and the
named insured's spouse only the loss of gross income benefits
of Subsection (l)(b)(i) if the insured states in writing that:
(a) within 31 days of applying for coverage, neither the
insured nor the insured's spouse received any earned
income from regular employment; and
(b) for at least 180 days from the date of the writing
and during the period of insurance, neither the insured
nor the insured's spouse will receive earned income from
regular employment.
(5) This section does not:
(a) prohibit the issuance of a policy of insurance providing coverages greater than the minimum coverage
required under this chapter; or
(bl require the segregation or those minimum coverages from other coverages in the same policy.
(6) Deductibles are not permitted with respect to the insurance coverages required under this section.
2000
SlA-22-308. Persons covered by personal injury pro•
tection.
The following may receive benefits under personal injury
protection coverage:
(1) the named insured, when injured in an accident
involving any motor vehicle, regardless of whether the
accident occurs in this state, the United States, its territories or posst>.ssions, or Canada, except where the injury
is the result of the .use or operation of the named insured's
own motor vehicle not actually insured under the policy;
(2) persons related to the insured by blood, marriage,
adoption, or guardianship who are residents of the insured's household, including those who usually make
their home in the same household but temporarily live
elsewhere under the circumstances described in Section
(1), except where the person is injured as a result of the
use or operation of his own motor vehicle not insured
under the policy; and
(3) any other natural person whose injuries arise out of
an automobile accident occurring while the person occupies a motor vehicle described in the policy with the
express or implied consent of the named insured or while
a pedestrian if he is injured in an accident occurring in
Utah involving the described motor vehicle_
1900
31A-22-309. Limitations, exclusions, and conditions to
personal injury protection.
(1) (a) A person who has or is required to have direct
benefit coverage under a policy which includes personal
injury protection may not maintain a cause of action for
general damages arising out of personal injuries alleged
to have been caused by an automobile accident, except
where the person has sustained one or more of the
following:
(i) death;
(ii) dismemberment;
(iii) permanent disability or permanent impairment based upon objective findings;
(iv) permanent disfigurement; or
(v) medical expenses to a person in excess of
$3,000.
(b) Subsection (l)(a) does not apply to a person making
an uninsured motorist claim.
(2) (a) Any insurer issuing personal injury protection coverage under this part may only exclude from this coverage
benefits:
(i) for any injury sustained by the insured while
occupying another motor vehicle owned by or fur-
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nished for the regu lar use of the insured or a resident
family member of the insured and not insured under
the policy;
(ii) for any injury sustained by any person while
operating the insured motor vehicle without the express or implied consent of the insured or while not in
lawful po?session of the insured motor vehicle;
(iii) to any injured person, if the person's conduct
contributed to his injury:
(A) by intentionally causing injury to himself;
or
(B) while committing a felony;
(iv) for any injury sustained by any person arising
out of the use of any motor vehicle while located for
use as a residence or premises;
(v) for any injury due to war, whether or not
declared, civil war, insurrection, rebellion or revolution, or to any act or condition incident to any of the
foregoing; or
(vi) for any injury resulting from the radioactive,
toxic, explosive, or other hazardous properties of
nuclear materials.
(b) The provisions of this subsection do not limit the
exclusions which may be contained in other types of
coverage.
(3) The benefits payable to any injured person under Section 31A-22-307 are reduced by:
(a) any benefits which that person .receives or is entitled to receive as a result of an accident covered in this
code under any workers' compensation or similar statutory plan; and
(b) any amounts which that person receives or is entitled to receive from the United States or any of its
agencies because that person is on active duty in the
military service.
(4) When a person injured is also an insured party under
any other policy, including those policies complying with this
part, primary coverage is given by the policy insuring the
motor vehicle in use during the accident.
(5) (a) Payment of the benefits provided for in Section
31A-22-307 shall be made on a monthly basis as expenses
are incurred.
(b) Benefits for any period are overdue if they are not
paid within 30 days after the insurer receives reasonable
proof of the fact and amount of expenses incurred during
the period. If reasonable proof is not supplied as to the
entire claim, the amount supported by reasonable proof is
overdue if not paid within 30 days after that proof is
received by the insurer. Any part or all of the remainder of
the claim that is later supported by reasonable proof is
also overdue if not paid within 30 days after the proof is
received by the insurer.
(c) If the insurer fails to pay the expenses when due,
these expenses shall bear interest at the rate of l-Y2% per
month after the due date.
(d) The person entitled to the benefits may bring an
action in contract to recover the expenses plus the applicable interest. If the insurer is required by the action to
pay any overdue benefits and interest, the insurer is also
required to pay a reasonable attorney's fee to the claimant.
(6) (a) Except as provided in Subsection (6)(b), every policy
providing personal injury protection coverage is subject to
the following:
(i) that where the insured under the policy is or
would be held legally liable for the personal injuries
sustained by anY, person to whom benefits required
under personal injury protection have been paid by
another insurer, including the Workers' Compensation Fund created und er Chapter 33, the insurer of
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the person who would be held legally liable shall
reimburse the other insurer for the payment, but not
in excess of the amount of damages recoverable; and
(ii) that the issue of liability for that reimbursement and its amount shall be decided by mandatory,
binding arbitration between the insurers.
. (b) There shall be no right of reimbursement between
insurers under Subsection (6)(a) if the insurer of the
person who would be held legally liable for the personal
injuries sustained has tendered its policy limit.
(c) (i) If the insurer of the person who would be held
legally liable for the personal injuries sustained reimburses a no-fault insurer prior to settling a third
party liability claim with an injured person and
subsequently determines that some or all of the
reimbursed amount is needed to settle a third party
claim, the insurer of the person who would be held
legally liable for the personal injuries sustained shall
provide written notice to the no-fault insurer that
some or all of the reimbursed amount is needed to
settle a third party liability claim .
(ii) The written notice described under Subsection
(6)(c)(i) shall:
(A) identify the amount of the reimbursement
that is needed to settle a third party liability
claim;
(B) provide notice to the no-fault insurer that
the no-fault insurer has 15 days to return the
amount described in Subsection (6)(c)(ii)(A); and
(C) identify the third party liability insurer
that the returned amount shall be paid to.
(iii) A no-fault insurer that receives a notice under
this Subsection (6)(c) shall return the portion of the
reimbursement identified under Subsection (6)(c)(ii)
to the third party liability insurer identified under
Subsection (6)(c)(ii)(C) within 15 business days from
receipt of a notice under this Subsection (6)(c). 2008
31A-22-310. Assigned risk plan,
(1) After consultation with insurers authorized to issue
policies containing the provisions specified under Section
31A-22-302, the insurance commissioner shall approve a reasonable plan for the equitable apportionment among the
insurers of applicants for those policies who are in good faith
entitled to, but are unable to procure, these policies through
ordinary methods.
(2) Upon the commissioner's approval of a plan under this
section, all insurers issuing policies described under Section
31A-22-302 shall subscribe to and participate in the commissioner's approved plan.
(3) Any applicant for a policy under the commissioner's
plan, any person insured under the plan, and any insurer
affected by the commissioner's plan may appeal to the insurance commissioner from any ruling or decision of the manager
or committee designated to operate the plan.
(4) Section 31A-2-306 applies to the commissioner's decision on this appeal.
1087
31A-22-311. Definitions.
As used in Sections 31A-22-312 and 31A-22-314:
(1) "Authorized driver" means the person to whom the
vehicle is rented and includes:
(a) his spouse if a licensed driver satisfying the
rental company's minimum age requirement;
(b) his employer or coworker if engaged in business
activity with the ren ler and if they are licensed
drivers satisfying the rental company's minimum age
requirement;
(c) any person who operates the vehicle during an
emergency si tualion;
(d) any person who operates the vehicle while
parking the vehicle nta commercial esta blishmen t; or
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One Tower Square, Hartford, Connecticut 06183

•

BUSINESS AUTO
COVERAGE PART DECLARATIONS
Issue Date: 11-30-11 CO
ITEM ONE:

•

Policy Number:

BA-7511L495-12-GRP

INSURING COMPANY:
THE TRAVELERS INDEMNITY COMPANY OF AMERICA
Declarations Period: From: 01-27-12 to 01-27-13 12:01 A.M. Standard
Time at your mailing address shown in the Common Policy Declarations.

•

The Commercial Automobile Coverage Part consists of these
Declarations and the Business Auto Coverage Form shown below.
FORM OF BUSINESS: CORPORATION
ITEM TWO: ·
A. COVERAGE AND LIMITS OF INSURANCE:

•

•

Coverage applies only to those Autos shown as Covered Autos by entry
of one or more Symbols from SECTION 1 - Covered Auto of the
BUSINESS AUTO COVERAGE FORM

COVERED
AUTO SYMBOL

COVERAGE

LIMITS OF
INSURANCE
The most we will pay for
any one accident or loss.

•

•

1,000,000

LIABILITY

1

$

PERSONAL INJURY
PROTECTION
(No Fault)

7

Separately stated in each
PIP endorsement minus
deductible shown in
ITEM THREE-SCHEDULE OF
COVERED AUTOS YOU OWN .

UNINSURED AND
ONDERINSORED
MOTORISTS COVERAGE

2

SEE CA TO 30

•
CA TO 01 02 07
PRODUCER AMERICAN INS

&

INV CORP

CGX26

PAGE (CONTINUED)
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One Tower Square, Hartford, Connecticut 06183

•

BUSINESS AUTO
COVERAGE PART DECLARATIONS
Issue Date: ll-30-11 . CO
Policy Number:

•

COVERED
AUTO SYMBOL

COVERAGE

•

•

•

LIMITS OF
INSURANCE

PHYSICAL DAMAGE
Comprehensive Coverage

7

8

Actual Cash Value or Cost
of Repair, whichever is
less, minus deductible
shown in ITEM THREESCHEDULE OF COVERED AUTOS
YOU OWN for each covered
Auto, but no deductible
applies to loss caused by
fire or lightning.
SEE ITEM FOUR FOR HIRED
OR BORROWED •AUT0S 11 •

PHYSICAL DAMAGE
Collision ·coverage

7

8

Actual Cash Value or Cost
of Repair, whichever is
less, minus deductible
shown in ITEM THREE-SCHEDULE
OF COVERED AUTOS YOU OWN for
each covered auto.
SEE ITEM FOUR FOR HIRED
OR BORROWED • AUTOS 11 •

•
•

BA-7511L495-12-GRP

B. AUDIT PERIOD:

NOT AUDITABLE

C. DESCRIPTION OF COVERED AUTO DESIGNATION SYMBOLS:
Symbols 1-9, 19: SEE BUSINESS AUTO COVERAGE FORM Section 1
Covered Autos

D. LOSS PAYEE: Any loss under Physical Damage Coverages is payable as
interest may appear to you and the Loss Payee named in the Declarations
(see Loss Payable Clause on reverse side)

•
CA TO 01 02 07
PRODUCER AMERICAN INS

&

INV CORP

CGX26

PAGE (CONTINUED)
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One Tower Square, Hartford, Connecticut 061 B3

BUSINESS AUTO
COVERAGE PART DECLARATIONS
Issue Date: 11-30-11 CO
Policy Number:

BA-7511L495-12-GRP

LOSS PAYABLE CLAUSE
will pay you and the loss payee named in the policy for · 11 loss 11
to a covered 11 auto 11 , as interest may appear.

A.

We

B.

The insurance covers the interest of the loss payee unless the
11 loss 0 results from conversion, secretion or embezzlement on your
part.

C.

We may cancel the policy as allowed by the CANCELiaATION Common
Policy Condition. Cancellation ends this agreement as to the loss
payee's interest. If we cancel the policy we will mail you and the
loss payee the same advance notice.

D.

If we make any payment to the loss payee, we will obtain their
rights against any other party.

SCHEDULE OF LOSS PAYEES
VEHICLE NUMBER

000'7 0008 0009 0010 0011

LOSS PAYEE (Name and Address)
MOUNTAIN HIGH FCO
90 WEST CENTER
SPANISH FORK

CA 'rO 01 02 0'7
PRODUCER AMERICAN INS & INV CORP

CGX26

PAGE (CONTnroED)
OFFICE PLANAE 20V

UT
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TRAVELERfr

One Tower Square, Hartford, Connecticut 06183

ITEM THREE.

SCHEDULE OF COVERED
AUTOS YOU OWN
(SEE SEPARATE PAGE EXPLAINING
CERTAIN ENTRIES OR .ABSENCE THEREOF)
POLICY NUMBER: BA-7511L495-12-GRP
INSURED' S NAME: MID-STATE CONSULTANTS INC;

CA TO 02 11 06

AND AS PER CA TB 00

COVERED
AUTO
GARAGING
NO
CITY & STATE
l NEPHI
2 NEPHI
3 NEPHI
4 NEPHI
S ANCHORAGE
COVERED
AUTO
NO YEAR
l
2
3
4

s

2003
1998
1998
·1981
1999

~

CHEVR 1C20

FORD RANGE

PREMIUMS:
LIABILITY
BASIC PIP
COMPREHENSIVE
COLLISION
TOTAL

AlC

COVERED
AUTO 1

COVERED
AUTO

. INCL

2

500
500

500
500

TOWN
CODE

ZONE
CODE

103
103
103
103
101

69489
69599
01499
01499
01499

COST

INCL
54

103

76

927

22

COVERED

AUTO

4

COVERED

5

500
500
612

709

1013
63
180
1256

1101

• APPLICABLE TO COMPREHENSIVE llD SPECIFIED CAUSES OF LOSS COVERAGE
HAPPLICABLE TO COMPREHENSIVE, SPECIFIED CAUSES AND COLLISION COVERAGES
19

X

AUTO

13

TOTAL UNINSURED AND tJNDERINSURED MOTORISTS PREMIUM:

SPV

E

X
X

ACV

500
500

29
74

GROUP

ACV
ACV
ACV

22000

612
13
63
155

AGE

LIAB

20000
8900
19000

COVERED
AUTO 3

10000
10000
10000

LIMIT OF

NEW

16HGB28273EOB2154
16BGB222XWU008683
1GCEK14R9WZ243535
1GCGK24MXBF390221
1FTZR1SXSXPA60589

CHE\7R GMT-4

DEDUCTIBLES:
COMPREHENSIVE
COLLISION

UT

UT

84648
84648
84648
84648
99518

(VIN)

HAULM
HAUL

BASIC PIP:
DEDUCTIBLE AMOUNT
APPLIES TO

UT
UT

ZIP CODE

VEHICLE ID NO

MAKE/MODEL

USE Cr.ASS
ISO/ GVW/GCW
STAT OR SEAT
CODE CAPACITY

coumy TERR

PAGE

1

001

007

....

TRAVELERSJ

One Tower Square, Hartford, Connecticut 06183

ITEM THREE.

SCHEDULE OF COVERED
AUTOS YOU OWN
(SEE SEPARATE PAGE EXPLAINING
CERTAIN ENTRIES OR ABSENCE THEREOF}
POLICY NUMBER: BA-75111495-12-GRP

INSURED' S NAME:

MID - STATE CONSULTANTS INC;
AND

AS PER

COVERED
AUTO
NO

6

GARAGING
CITY & STATE
ANCHORAGE

AK
AK
AK
AK
AK

ANCHORAGE

7
B
9

ANCHORAGE

10

ANCHORAGE

ANCHORAGE

COVERED
AUTO
YEAR
NO
6 2003
7 2003
8 2005
9 2005
10 2005

CA TO 02 11 06

CA TB 00

ZIP CODE
99518
99518
99518
99518
99518

VEHICLE ID NO
MAKE/MODEL
CHEVR BLAZE
CHEVR BLAZE
CHEVR BLAZE
CHEVR BLAZE
CHEVR BLAZE

(VIN)

1GNDT13X13Kl74473
1GNDT13X53Kl74105
1GNDT13Xl5Kl04457
1GNDT13X35Kl05237
1GNDT13X45Kl05344

COVERED
AUTO
6

COVERED-AUTO
7

COUNTY
TOWN
CODE

TERR

ISO/

ZONE

STAT
CODE
01499
01499
01499
01499
01499

CODE
101
101
101
101
101

COST
NEW
26145
26145
27480
27480
27480

COVERED
AUTO
8

USE CLASS
GVW/GCW
OR SEAT
CAPACITY
10000
10000
10000
10000
10000

LIMIT OF
AGE
LIAB
GROUP
ACV
ACV

E
E

ACV
ACV
ACV

C
C
C

COVERED
AUTO
9

BASIC PIP:
DEDUCTIBLE AMOUNT
APPLIES TO

COVERED
AUTO 10

DEDUCTIBLES:
COMPREHENSIVE
COLLISION

500
500

500
500

500
500

500
500

500
500

PREMIUMS:
LIABILITY
COMPREHENSIVE
COLLISION

1013
80

1013
265

1013
86

1013
86

255

1013
86
287

287

287

TOTAL

1358

1358

1386

1386

1386

80

* APPLICABLE TO COMPREHENSIVE AND SPECIFIED CAUSES OF LOSS COVERAGE

**APPLICABLE TO COMPREHENSIVE, SPECIFIED CAUSES AND COLLISION COVERAGES
SPV
19
PAGE
2
001

....

TRAVELERS]

One Tower Square, Hartford, Connecticut 06183

ITEM THREE.

SCHEDULE OF COVERED
AUTOS YOU OWN
(SEE SEPARATE PAGE EXPLAINING
CERTAIN ENTRIES OR ABSENCE THEREOF)
POLICY NUMBER: BA-7S11L495-12-GRP

INSURED'S NAME:

MID-STATE CONSULTANTS INC;
AND AS PER CA TB 00

COVERED
AUTO

NO

11
12
13
14
15

GARAGING
CITY & STATE
ANCHORAGE
ANCHORAGE
ANCHORAGE
ANCHORAGE
ANCHORAGE

COVERED
AUTO
NO
11

12
13
14
15

ZIP CODE
AK 99518
AK 99518
AK 99518
AK 99518
AK 99518
VEHICLE ID NO
{VIN)
1GmlT13X35Kl05884
1GmlT13X35Kl04492
2CNDL23F766166158
2CNDL23F766166113
2CNDL23F366161877

MAKE/MODEL
2005 CHEVR BLAZE
2005 CHEVR BLAZE
2006 CHEVR EQUIN
2006 CHEVR EQUIN
2006 CHEVR EQUIN
YEAR

BASIC PIP:
DEDUCTIBLE AMOUNT
APPLIES TO

CA TO 02 11 06

COVERED
AUTO 11

COVERED

AUTO 12

COUNTY
TOWN
CODE

TERR
ZONE

CODE
101
101
101
101
101

ISO/
STAT
CODE
01499
01499
01499
01499
01499

COST

LIMIT OF
AGE
LIAB
GROOP
ACV
C
ACV
C
ACV
B
ACV
B
ACV
B

NEW

27480

27480
23505

23505
23505

COVERED

AUTO 13

USE CLASS
GVW/GCW
OR SEAT
CAPACITY
10000
10000
10000
10000
10000

COVERED
AUTO 14

COVERED

AUTO

15

DEDUCTIBLES:
COMPREHENSIVE
COLLISION

500
500

500
500

500
500

500
500

PREMIUMS:
LIABILITY
COMPREHENSIVE
COLLISION

1013
86
287

1013
86
287

1013
84
251

1013
251

1013
84
251

TOTAL

1386

1386

1348

1348

1348

84

* APPLICABLE TO COMPREHENSIVE AND SPECIFIED CAUSES OF LOSS COVERAGE

500

500

**APPLICABLE TO COMPREHENSIVE, SPECIFIED CAUSES AND COLLISION COVERAGES
SPV
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3
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ITEM THREE.

SCHEDULE OF COVERED
AUTOS YOU OWN
(SEE SEPARATE PAGE EXPLAINING
CERTAIN ENTRIES OR ABSENCE THEREOF)
POLICY NUMBER: BA-7511L495-12-GRP
INSURED'S NAME :

MID-STATE CONSULTANTS INC;
TB 00

CA TO 02 11 06

AND AS PER CA

COVERED
GARAGING
AUTO
CITY & STATE
NO
16 ANCHORAGE
l'f ANCHORAGE
18 NEPHI
19 CHARLOTTE
20 CHARLOTTE
COVERED
AUTO
NO
YEAR
16 2006
17 2006
18 2007
19 2003
20 2002

AK

AK

UT
NC
NC

ZIP CODE
99518
99518
84648
28217
28217

VEHICLE ID NO
(VIN)
2CNDL23F666166295
2CNDL23FX66164307
1FTNE14W07DA63999
2FMZA51493BB84081
JA4MW31R32J001214

MAXE/MODEL
CHEVR EQUIN
CHEVR EQUIN
FORD ECONO
FORD WINDS
MITSU MONTE
COVERED
AUTO 16

COVERED
AUTO 17

BASIC PIP:
DEDUCTIBLE .AMOUNT
APPLIES TO
DEDUCTIBLES:
COMPREHENSIVE
COLLISION
PREMIUMS:
LIABILITY
BASIC PIP
COMPREHENSIVE
COLLISION
TOTAL

COUNTY
TOWN
CODE

0053
0053

TERR
ZONE
CODE
101
101
103
012
012

ISO/
STAT
CODE
01499
01499
01599
7398
7398

COST
NEW
23505
23505
20238
26495
31127

COVERED
AUTO 18

USE CL.ASS
GVW/GCW
OR SEAT ·
CAPACITY
10000
10000
10000

LIMIT OF
.AGE
LIAB
GROUP
ACV
ACV
ACV
ACV

B

B

.A
E
F

ACV
COVERED
AUTO 19

COVERED
AUTO 20

500
500

500
500

500
500

500
500

500
500

1013

1013

657

657

84
251

8.4
251

734
10
105
274

41
180

41
180

1348

1348

1207

878

878

* APPLICABLE TO COMPREHENSIVE AND SPECIFIED CAUSES OF LOSS COVERAGE
**APPLICABLE TD COMPREHENSIVE, SPECIFIED CAUSES AND COLLISION COVERAGES
SPV
19
PAGE
4
001
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ITEM THREE.

·SCHEDULE OF COVERED
AUTOS YOU OWN
(SEE SEPARATE PAGE EXPLAINING
CERTAIN ENTRIES OR ABSENCE THEREOF)
POLICY NUMBER: BA- 7511L495-12-GRP
INSURED'S NAME:

MID-STATE CONSULTANTS INC;
AND AS PER CA TB 00

COVERED
GARAGING
AUTO
CITY & STATE
NO
21 ANCHORAGE

COVERED

·COUNTY TERR
TOWN
ZONE
ZIP CODE
CODE
CODE
99518
101

VEHICLE ID ·NO
(VIN)
3GNFK16Z65G277651

AUTO

NO
21

A.IC

CA TO 02 11 06

YEAR

MAKE/MODEL
2005 CHEVR K1500

· coVERED
AUTO

21

COVERED
AUTO .

ISO/
STAT
CODE
01499

COST
NEW
40650

COVERED
AUTO

LIMIT OF
AGE
LIAB
GROUP
ACV

COVERED
AUTO

BASIC PIP:
DEDUCTIBLE AMOUNT
APPLIES TD
DEDUCTIBLES:
COMPREHENSIVE
COLLISION
PREMIUMS:
LIABILITY
COMPREHENSIVE
COLLISION
TOTAL

USE CLASS
GVW/GCW
OR SEA.T
CAPACITY
10000

C

COVERED
.AUTO

500
500
1013
93

425
1531

* APPLICABLE TD COMPREHENSIVE AND SPECIFIED CAUSES OF LOSS COVERAGE

**APPLICABLE TO COMPREHENSIVE, SPECIFIED CAUSES AND COLLISION COVERAGES
SPV
19
PAGE
S
001

~

TRAVELERSJ

One Tower Square, Hartford,_Connecticut 06183
POLICY NO.: BA-7511L495-12-GRP
ISSUE DATE: 11-30-11

BUSINESS AUTO
COVERAGE PART DECLARATIONS
ITEM FOUR

SCHEDULE OF HIRED OR BORROWED COVERED AUTO COVERAGE AND PREMIUMS.
LIABILITY COVERAGE - COST OF HIRE RATING BASIS FOR AUTOS USED IN YOUR MOTOR CARRIER
OPERATIONS (OTHER THAN MOBILE OR FARM EQUIPMENT)
ESTIMATED ANNUAL COST OF HIRE
FOR ALL STATES

LIABILITY COVERAGE

PREMIUM

PRIMARY
COVERAGE

$

$

EXCESS
COVERAGE

$

$
TOTAL PREMIUM$

For "autos" used in your motor carrier operations, cost of hire means:

(a} The total dollar amount of costs you incurred for the hire of automobiles (includes "trailers" and semitrailers), and if not included therein,
(b} The total remunerations of all operators and drivers' helpers, of hired automobiles whether hired with a
driver by the lessor or an "employee" of the lessee, or any other third party, and

{c) The total dollar amount of any other costs (i.e., repair, maintenance, fuel, etc) directly associated with operating the hired automobiles whether such costs are absorbed by the "insured", paid to the lessor or
owner, or paid to others.
LIABILITY COVERAGE - COST OF HIRE RATING BASIS FOR AUTOS NOT USED IN YOUR MOTOR CARRIER OPERATIONS (OTHER THAN MOBILE OR FARM EQUIPMENT)
LIABILITY
COVERAGE
PRIMARY
COVERAGE
EXCESS
COVERAGE

ESTIMATED ANNUAL COST OF HIRE
FOR EACH STATE

STATE
$

UT

$

PREMIUM

$
2,500

$
TOTAL PREMIUM$

146

146

For "autos" NOT used in your motor carrier operations, cost of hire means the total amount you incur for the hire
of "autos" you don't own (not including "autos" you borrow or rent from your partners or "employees" or their family members). Cost of hire does not include charges for services performed by motor carriers of property or passengers.

CA TO 03 0310

© 2010 The Trave lers Indemnity Company
Includes copyrighted material of Insurance Services Office, Inc. with Its permission.

Page 1 of 2
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ITEM FOUR
SCHEDULE OF HIRED OR BORROWED COVERED AUTO COVERAGE AND PREMIUMS. (CONT'D)
PHYSICAL DAMAGE COVERAGES - COST OF HIRE RATING BASIS FOR ALL AUTOS (OTHER THAN
MOBILE OR FARM EQUIPMENT)

COVERAGE

STATE

LIMIT OF INSURANCE

COMPREHENSIVE

ACTUAL CASH VALUE OR COST OF
REPAIR, WHICHEVER IS LESS,
100
MINUS$
DEDUCTIBLE
FOR EACH COVERED AUTO,
BUT NO DEDUCTIBLE APPLIES TO
LOSS CAUSED BY FIRE OR
LIGHTNING.

SPECIFIED
CAUSES OF
LOSS

ACTUAL CASH VALUE OR COST
OF REPAIR, WHICHEVER IS LESS,
DEDUCTIBLE
MINUS$
FOR EACH COVERED AUTO FOR
LOSS CAUSED BY MISCHIEF OR
VANDALISM.

UT

COLLISION

UT

ESTIMATED
ANNUAL
COST OF HIRE
FOR EACH STATE
{Excluding Autos
Hired With a Driver)

2500

PREMIUM

25

$

$

2500

ACTUAL CASH VALUE OR COST
OF REPAIR, WHICHEVER IS LESS,
MINUS$
500
DEDUCTIBLE
FOR EACH COVERED AUTO .

$

~6

51

TOTAL PREMIUM $

For Physical Damage Coverages, cost of hire means the total amount you incur for the hire of "autos" you don't
own (not including "autos" you borrow or rent from your partners or "employees" or their family members). Cost of
hire does not include charges for any "auto" that is leased, hired, rented, or borrowed with a driver.
ITEM FIVE
SCHEDULE FOR NON-OWNERSHIP LIABILITY
NAMED INSURED'S BUSINESS

OTHER THAN GARAGE
SERVICE OPERATIONS AND
OTHER THAN SOCIAL
SERVICE AGENCIES

GARAGE SERVICE
OPERATIONS

SOCIAL SERVICE AGENCIES

RATING BASIS

NUMBER OF EMPLOYEES

NUMBER

147

$

NUMBER OF PARTNERS
(ACTIVE AND INACTIVE)

$

NUMBER OF EMPLOYEES
WHOSE PRINCIPAL DUTY
INVOLVES THE
OPERATION OF AUTOS

$

NUMBER OF PARTNERS
(ACTIVE AND INACTIVE)

$

NUMBER OF EMPLOYEES

$

NUMBER OF
VOLUNTEERS WHO
REGULARLY USE AUTOS
TO TRANSPORT CLIENTS

2,745

$

$

NUMBER OF PARTNERS
(ACTIVE AND INACTIVE)
TOTAL PREMIUM

PRODUCER
Page 2 of 2

PREMIUM

$

2,745

OFFICE
© 2010 The Travelers Indemnity Company

CA TO 03 0310

Includes copyrighted material of Insurance Services Office, Inc. with Its permission.
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INCLUDES COPYRIGHTED MATERIAL OF
INSURANCE SERVICES OFFICE, WITH ITS
PERMISSION. COPYRIGHT, INSURANCE
SERVICES OFFICE, 1985
EXPLANATION OF CERTAIN ENTRIES OR THE ABSENCE THEREOF ON CA TO 02
THE ABSENCE OF AN ENTRY IN PREMIUM SPACES FOR A COVERAGE SHALL MEl\N THAT
INSURANCE IS NOT AFFORDED FOR THE DESIGNATED AUTO.
THE ABBREVIATION 'ACV' IN THE 'LIMIT OF LIABILITY' SPACE SHALL MEl\N 'ACTUAL
CASH VALUE'.
THE ABBREVIATION 'BI' SHALL MEAN 'BODILY INJURY'.
THE ABBREVIATION 'GVW' SHALL MEAN 'GROSS VEHICLE WEIGHT'.
THE ABBREVIATION 'GCW' SHALL MEAN 'GROSS COMBINED WEIGHT'.
THE ABBREVIATION 'ADDED PIP' SHALL MEAN 'ADDED PERSONAL INJURY PROTECTION'
OR 'EQUIVALENT NO-FAULT COVERAGE'.
THE ABBREVIATION 'BASIC PIP' SHALL MEAN 'BASIC PERSONAL INJURY PROTECTION'
OR 'EQUIVALENT NO-FAULT COVERAGE'.
THE ABBREVIATION 'NDA' SHALL MEAN 'NO DEDUCTIBLE APPLIES'.
THE ABBREVIATION 'ME$100' SHALL MEAN 'MEDICAL EXPENSE $100'.
THE ABBREVIATION 'WL$200' SHALL MEAN 'WORK LOSS $200',
THE ABBREVIATION 'CME&WL' SHALL MEAN 'COMBINED MEDICAL EXPENSE

&

WORK LOSS'.

THE ABBREVIATION 'I' SHALL MEAN 'DEDUCTIBLE APPLIES TO THE NAMED INSURED
ONLY'.
THE ABBREVIATION 'I/R' SHALL MEAN 'DEDUCTIBLE APPLIES TO THE NAMED INSURED
AND RELATIVES' .
THE ABBREVIATION 'PD' SHALL MEAN 'PROPERTY DAMAGE'.
THE ABBREVIATION 'SPEC CAUSES' SHALL MEAN 'SPECIFIED CAUSES OF LOSS
COVERAGE' AS DEFINED IN THE POLICY.
OTHER ABBREVIATIONS
THE ABBREVIATION
THE ABBREVIATION
THE ABBREVIATION
THE ABBREVIATION
THE ABBREVIATION
COVERAGE'.

DESIGNATED BELOW ARE DEFINED AS FOLLOWS
'SP' SHALL MEAN 'SPECIFIED CAUSES OF LOSS COVERAGE',
'F' SHALL MEAN 'FIRE COVERAGE' ONLY.
'FT' SHALL MEAN 'FIRE & THEFT COVERAGE'.
'FTW' SHALL MEAN 'FIRE, THEFT & WINDSTORM COVERAGE'.
'LSP' SHALL MEAN 'LIMITED SPECIFIED CAUSES OF LOSS

THE ABBREVIATION 'MED PAY' SHALL MEAN 'MEDICAL PAYMENTS'.
THE ABBREVIATION 'NFRB CODE' SHALL MEAN 'NO FAULT RATING BASIS'.
THE ABBREVIATION 'PRIM' SHALL MEAN 'PRIMARY'.
THE ABBREVIATION 'XS' SHALL MEAN 'EXCESS'.

n

~

TRAVELERSJ

One Tower Square, Hartford, Connecticut 06183

BUSINESS AUTOITRUCKERS/GARAGE/
MOTOR CARRIER COVERAGE PART
SUPPLEMENTARY SCHEDULE

POLICY NO.: BA-7511L495-12-GRP
ISSUE DATE: 11-30-11

ITEM TWO
COVERAGE AND LIMITS OF INSURANCE
UNINSURED MOTORISTS COVERAGE AND UNDERINSURED MOTORISTS COVERAGE
· The LIMIT OF INSURANCE for the coverages shown below is the LIMIT OF INSURANCE shown for the State
where a covered "auto" is principally garaged . Refer to the specific coverage endorsement for description of the
coverage provided for each State listed below.

Coverage
UNINSURED MOTORISTS

State

NC

"Bodily Injury" and
"Property Damage"
Combined Single Limit

LIMIT OF INSURANCE

"Bodily Injury"
Each "Accident"

"Bodily Injury"
Each Person Each "Accident"

"Property Damage"
Each "Accident"

$1,000,000
$ 1,000,000
$ 1,000,000

UT

AK

UNDERINSURED MOTORISTS
LIMIT OF INSURANCE
(When Underinsured Motorists is a separate coverage)
"Bodily Injury" and
"Property Damage"
State Combined Single Limit
UT

CA TO 30 11 06

'!Bodily Injury"
Each "Accident"

"Bodily Injury"
Each Person Each "Accident"

"Property Damage"
Each "Accident"

$1,000,000

Includes the copyrighted material of Insurance Services Office, Inc. with Its pennission.
Includes the copyrighted material ofThe St. Paul Travelers Companies, Inc.

Page 1 of 1

COMMERCIAL AUTO

BUSINESS AUTO COVERAGE FORM
Various prov1s1ons in this policy restrict coverage.
Read the entire policy carefully to determine rights,
duties and what is and is not covered.
Throughout this policy the words "you" and "your" refer to the Named Insured shown in the Declarations.
The words "we", "us" and "our" refer to the company
providing this insurance.
Other words and phrases that appear in quotation
marks have special meaning. Refer to Section V Definitions.

A. Description Of Covered
Symbols

Auto

Designation

Description Of Covered Auto Designation Symbols

Symbol

.1

SECTION I - COVERED AUTOS

Item Two of the Declarations shows the "autos" that
are covered "autos" for each of your coverages. The
following numerical symbols describe the "autos" that
may be covered "autos". The symbols entered next to
a coverage on the Declarations designate the only
"autos" that are covered "autos".

Any "Auto"

2

Owned "Autos" Only those "autos" you own (and for Liability Coverage any "trailers" you don't own
while attached to power units you own). This includes those "autos" you acquire
Only
ownership of after the policy begins.

3

Owned Private Only the private passenger "autos" you own. This includes those private passenger
Passenger
"autos" you acquire ownership of after the policy begins.
"Autos" Only

4

Owned "Autos"
Other Than
Private
Passenger
"Autos" Only

5

Owned "Autos" Only those "autos" you own that are required to have no-fault benefits in the state
where they are licensed or principally garaged. This includes those "autos" you
Subject To
acquire ownership of after the policy begins provided they are required to have
No-fault
no-fault benefits in the state where they are licensed or principally garaged.

6

Owned "Autos" Only those "autos" you own that -because of the law in the state where they are
licensed or principally garaged are ·required to have and cannot reject Uninsured
Subject To A
Motorists Coverage. This includes those "autos" you acquire ownership of after the
Compulsory
policy begins provided they are subject to the same state uninsured motorists
Uninsured
Motorists Law requirement.

7

Specifically
Described
"Autos"
Hired "Autos"
Only

8

9

Non-owned
"Autos" Only
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Only those "autos" you own that are not of the private passenger type (and for
Liability Coverage any "trailers" you don't own while attached to power units you
own). This includes those "autos" not of the private passenger type you acquire
ownership of after the policy begins.

Only those "autos" described in Item Three of the Declarations for which a premium
charge is shown (and for Liability Coverage any "trailers" you don't own while
attached to any power unit described in Item Three).
Only those "autos" you lease, hire, rent or borrow. This does not include any "auto"
you lease, hire, rent or borrow from any of your "employees", partners -(if you are a
partnership), members (if you are a limited liability company) or members of their
households.
Only those "autos" you do not own, lease, hire, rent or borrow that are used in connection with your business. This includes "autos" owned by your "employees",
partners (if you are a partnership), members (if you are a limited liability.company) or
members of their households but only while used in your business or your personal
affairs.
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Mobile
Equipment
Subject To
Compulsory
Or Financial
Responsibility
Or Other Mo.tor
Vehicle
Insurance Law
Only

· 19

Only those "autos" that are land vehicles and that would qualify under the definition of
"mobile equipment" under this policy if they were not subject to a compulsory or financial responsibility law or other motor vehicle insurance law where they are licensed or principally garaged.

B. Owned Autos You Acquire After The Policy
Begins
1.

If Symbols 1, 2, 3, 4, 5, 6 or 19 are entered
next to a coverage in Item Two of the Declarations, then you have coverage for "autos"
that you acquire of the type described for the
remainder of the policy period .

2. But, if Symbol 7 is entered next to a coverage
in Item Two of the Declarations, an "auto" you
acquire will be a covered "auto" for that cov:erage only if:

a. We already cover all "autos" that you own
for that coverage or it replaces an "auto"
you previously owned that had that coverage; and

b. You tell us within 30 days after you acquire it that you want us to cover it for that
coverage.
C. Certain Trailers, Mobile Equipment And Temporary Substitute Autos
If Liability Coverage is provided by this coverage
form, the following types of vehicles are also covered "autos" for Liability Coverage:

1. "Trailers" with a load capacity of 2,000
pounds or less designed primarily for travel
on public roads.
2. "Mobile equipment" while being carried or
towed by a covered "auto".
3.

Any "auto" you do not own while used with
the permission of its owner as a temporary
substitute for a covered "auto" you own that is
out of service because of its:

a.

Breakdown;

b. Repair;
C. ·servicing;

d. "Loss"; or
e. Destruction.
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SECTION II - LIABILITY COVERAGE

A. Coverage
We will pay all sums an "insured" legally must pay
as damages because of "bodily injury" or "property damage" to which this insurance applies,
caused by an "accident" and resulting from the
ownership, maintenance or use of a covered
"auto".
We will also pay all sums an "insured" legally
must pay as a "covered pollution cost or expense"
to which this insurance applies, caused by an
"accident" and resulting from the ownership,
maintenance or use of covered "autos". However,
we will only pay for the "covered pollution cost or
expense" if there is either "bodily injury" or "property damage" to which this insurance applies that
is caused by the same "accident".
We have the right and duty to defend any "insured" against a "suit" asking for such damages
or a "covered pollution cost or expense". However, we have no duty to defend any "insured"
against a "suit" seeking damages for "bodily injury" or "property damage" or a "covered pollution
cost or expense" to which this insurance does not
apply. We may investigate and settle any claim or
"suit" as we consider appropriate. Our duty to defend or settle ends when the Liability Coverage
Limit of Insurance has been exhausted by payment of judgments or settlements.
1.

Who Is An Insured
The following are "insureds":

a. You for any covered "auto".
b. Anyone else .while using with your permission a covered "auto" you own, hire or
borrow except:
(1) The owner or anyone else from
whom you hire or borrow a covered
"auto".
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This exception does not apply if the covered "auto" is a "trailer" connected to a
covered "auto" you own.

•

(2) Your "employee" if the covered "auto"
is owned by that "employee" or a
member of his or her household.

(3) Someone using a . covered "auto"
while he or she is working in a business of selling, servicing, repairing,
parking or storing "autos" unless that
business is yours.

•

(4) Anyone other than your "employees",
partners (if you are a partnership), ·
members (if you are a limited liability
company) or a lessee or borrower or
any of their "employees", while moving property to or from a covered
"auto".

•

•

•

•

•

I

•

(5) A partner (If you are a partnership) or
a member (if you are a limited liability
company) for a covered "auto" owned
by him or her or a member of his or ·
her household.

(6) All interest on the full amount of any
judgment that accrues after entry of
the judgment in any "suit" against the
"insured" we defend, but our duty to
pay interest ends when we have paid,
offered to pay or deposited in court
the part of the judgment that is within
our Limit of Insurance.
These payments will not reduce the Limit
of Insurance.

b. Out-of-state Coverage Extensions
While a covered "auto" is away from the
state where it is licensed we will:
(1) Increase the Limit of Insurance for Liability Coverage to meet the limits
specified by a compulsory or financial
responsibility law of the jurisdiction
where the covered "auto" is being
used. This extension does not apply
to the limit or limits specified by any
law governing motor carriers of passengers or property.

(2) Provide the minimum amounts and

c. Anyone liable for the conduct of an "in-

types of other coverages, such as nofault, required of out-of-state vehicles
by the jurisdiction where the covered
"auto" is being used.

sured" described above but only to the
extent of that liability.

2. Coverage Extensions
a.

Supplementary Payments
We wlll pay for the "insured":

(1) All expenses we incur.
(2) Up to $2,000 for cost of bail bonds
(including bonds for related traffic law
violations) required because of an
"accident" we cover. We do not have
to furnish these bonds.

(3) The cost of bonds to release attachments In any "suit" against the "insured" we defend, but only for bond
amounts within our Limit of Insurance.

(4) All reasonable expenses incurred by
the "insured" et our request, including
actual -'loss of earnings up to $250 a
day because of time off from work.

(5) All court costs taxed against the "insured" in any "suit" against the "insured" we defend. However, these
payments do not include attorneys'
fees or attorneys' expenses taxed
against the "insured" .

CA 00 01 03 10 (Rev. 02·11)

We will not pay anyone more than once
for the same elements of loss because. of
these extensions.

B. Exclusions
This insurance does not apply to any of the following:

1. Expected Or Intended Injury
"Bodily injury" or "property ~amage" expected
or intended from the standpoint of the "insured".

2. Contractual
Liability assumed
agreement

under any contract or

But this exclusion does not apply to liability
for damages:

a. Assumed in a contract or agreement that
is an "insured contract'' provided the
"bodily injury" or "property damage" occurs subsequent to the execution of the
contract or agreement; or

b. That the "insured" would have in the absence of the contract or agreement.
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3. Workers' Compensation

Any obligation for which the "insured" or the
'!insured's" insurer may be held liable under
any workers' compensation, disability benefits
or unemployment compensation law or any
similar law.

4. Employee Indemnification And Employer's
Liability
"Bodily injury" to:

clusion does not apply to liability assumed
under a sidetrack agreement.

7. Handling Of Property
"Bodily injury" or "property damage" resulting
from the handling of property:
a.

Before it is moved from the place where it
is accepted by the "insured" for movement into or onto the covered "auto"; or

b. After it is moved from the covered "auto"

a. An "employee" of the "insured" arising out
of and in the course of:

to the place where it is finally delivered by
the "insured".

(1) Employment by the "insured"; or
(2) Performing the duties ·related to the

8. Movement Of Property By Mechanical Device

conduct of the "insured's" business;
or

"Bodily injury• or "property damage" resulting
from the movement of property by a mechanical device ( other than a hand truck)
unless the device is attached to the covered
"auto".

b. The spouse, child, parent, brother or sister of that "employee" as a consequence
of Paragraph a. above.

9. Operations

Th is exclusion applies:

(1} Whether the "insured" may be liable
as an employer or in any other capacity; and

(2) To any obligation to share damages
with or repay someone else who
must pay damages because of the injury.
But this exclusion does not apply to "bodily injury" to domestic "employees" not entitled to
workers' compensation benefits or to liability
assumed by the "insured" under an "insured
contract". For the purposes of the coverage
form, a domestic "employee" is a person engaged ln household or domestic work performed principally in connection with a residence premises.

5. Fellow Employee

a. Any equipment listed in Paragraphs 6.b.
and 6.c. of the definition of "mobile
equipment"; or

b. Machinery or equipment that is on, attached to or part of a land vehicle that
would qualify under the definition of "mobile equipment" if it were not subject to a
compulsory or financial responsibility law
or other motor vehicle insurance law
where it is licensed or principally garaged.
10. Completed Operatior:is

"Bodily injury" or "property damage" arising
out of your work after that work has been
completed or abandoned.
In this exclusion, your work means:

"Bodily injury" to:

a. Work or operations performed by you or

a. Any fellow "employee" of the "insured"
arising out of and in the course of the fellow "employee's" employment or while
performing duties related to the conduct
of your business; or

-b. The spouse, child, parent, brother or sister of that fellow "employee" as a consequence of Paragraph a. above.

6. Care, Custody Or Control
"Property damage" to or "covered pollution
cost or expense" involving property owned or
transported by the "insured" or in the "insured's" care , custody or control. But this ex-

Page 4 of 12

"Bodily injury" or "property damage" arising
out of the operation of:

on your behalf; and
b. Materi als, parts or equipment furnished in
conneclion with such work or operi;itions.
Your work. includes warranties or representations made at any time with respect to the fitness, quality, durability or performance of any
of the items included in Paragraph a. or b.
above.
Your work will be deemed completed at the
earliest of the following times:
(1) vi/hen all of the work called for in your
contract has been completed.
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(2) The "bodily injury", "property dam-

(2) When all of the work to be _done at
the site has been completed if your
contract calls for work at more than
one site.

age" or "covered pollution cost or expense" does not arise out of the operation of any equipment listed in
Paragraphs 6.b. and 6.c. of the definition of "mobile equipment".

(3) When that part of the work done at a
job site has been put to Its intended
use by any person or organization
other than another contractor or subcontractor working on the same project.
Work that ·may need service, maintenance,
correction, repair or replacement, but which is
otherwise complete, will be treated as completed.

Paragraphs b. and c. above of this exclusion
do not apply to "accidents" that occur away
from premises owned by or rented to an "insured" with respect to "pollutants" ·not in or
upon a covered "auto• if:
(a) The "pollutants• or any property in
which the "pollutants• are contained
are upset, overturned or damaged as
a result of the maintenance or use of
a covered •auto"; and

11. Pollution

"Bodily injury" or "property damage" arising
out of the actual, alleged or threatened discharge, dispersal, seepage, migration, release or escape of "pollutants":

a. That .are, or that are contained in any
property that is:

(1) Being transported or towed by, handled or handled for movement into,
onto or from the covered "auto";
(2) Otherwise in the course of transit by
or on behalf of the "insured"; or

(3) Being stored, disposed of, treated or
processed in or upon the covered
"auto";

b. Before the "pollutants" or any property in
which the "pollutants" are contained are
moved from the place where they are accepted by the "insured" for movement into
or onto the covered •auto"; or

c. After the "pollutants" or any property in
which the "pollutants" are contained are
moved from the covered "auto" to the
place where they are· finally delivered,
disposed of or abandoned by the "insured".
Paragraph a. above does not apply to fuels,
lubricants, fluids, exhaust gases or other similar "pollutants" that are needed for or result
from the normal electrical, hydraulic or mechanical functioning of the covered "auto" or
Its parts, If:
·
(1) The "pollutants" escape, seep, mlgrate or are discharged, dispersed or
released directly from an •auto• part
designed by its manufacturer to hold,
store, receive or dispose of such "pollutants"; and

CA 00 01 03 10 (Rev. 02-11)

(b) The discharge, dispersal, seepage,
migration, release or escape of the
"pollutants• is caused directly by such
upset, overturn or damage.
12. War

"Bodily injury'' or "property damage" arising
directly or indirectly out of:

a.

War, including undeclared or civil war;

b. Warlike action by a military force, including action in hindering or defending
against an actual or expected attack, by
any government, sovereign or other authority using military personnel or other
agents; or

c. Insurrection,

rebellion,
revolution,
usurped power or action taken by governmental authority in hindering or defending against any of these.

13. Racing
Covered "autos" while used in any professional or organized racing or demolition contest or stunting activity, or while praaticing for
such contest or activity. This insurance also
does not apply while that covered "auto" is
being prepared for such a contest or activity.

C. Limit Of Insurance
Regardless of the number of covered "autos",
"insureds", premiums paid, claims made or vehicles involved in the "accident'', the most we will
pay for the total of all damages and "covered pollution cost or expense" combined resulting from
any one "accident" is the Limit of Insurance for Liabllity Coverage shown in the Declarations.
All "bodily injury", "property damage" and "covered pollution cost or expense" resulting from

C> Insurance Services Office, Inc., 2009
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continuous or repeated exposure to substantially
the same conditions will be considered as resulting from one "accident".
No one will be entitled to receive duplicate payments for the same elements of "loss" under this
coverage form and any Me9ical Payments Coverage endorsement, Uninsured Motorist.s Coverage endorsement or Underinsured Motorists
Coverage endorsement attached to this Coverage
Part.
SECTION Ill - PHYSICAL DAMAGE COVERAGE

A. Coverage
1. We will pay for "loss" to a covered "auto" or
its equipment under:
· a.

Comprehensive Coverage

From any cause except:

(1) The covered "auto's" collision with
another object; or

(2) The covered "auto's" overturn.

b. Specified Causes Of Loss Coverage
Caused by:

(1) Fire, lightning or explosion;
(2) Theft;
(3) Windstorm, hail or earthquake;
(4) Flood;

(5) Mischief or vandalism; or
(6) The sinking, burning, collision or derailment of any conveyance transporting the covered "auto".

c. Collision Coverage
Caused by:
(1) The covered "auto's" collision with
another object; or

(2) The covered "auto's" overturn.
2.

Towing

We will pay up to the limit shown in the Declarations for towing and labor costs incurred
each time a covered "auto" of the private
passenger type is disabled. However, the labor must be performed at the place of disablement.

3. Glass Breakage - Hitting A Bird Or Animal
- Falling Objects Or Missiles
If you carry Comprehensive Coverage for the
damaged covered "auto", we will pay for th€
following under Comprehensive Coverage:
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a.

Glass breakage;

b.

"Loss" caused by •hitting a bird or animal;
and

c. "Loss" caused by falling objects or missiles.
However, you have the option of having glass
breakage caused by a covered ·"auto's" collision or overturn considered a "loss" under
Collision Coverage.
4.

Coverage Extensions
a.

Transportation Expenses

We will pay up to $20 per day to a maximum of $600 for temporary transportation
expense incurred by you because of the
total theft of a covered "auto" of the private passenger type. We will pay only for
those covered "autos" for which you carry
either Comprehensive or Specified
Causes Of Loss Coverage. We will pay
for temporary transportation expenses incurred during the period beginning 48
hours after the theft and ending, regardless of the policy's expiration, when the
covered "auto" is returned to use or we
pay for its "loss".

b. Loss Of Use Expenses
For Hired Auto Physical Damage, we will
pay expenses for which an "insured" becomes legally responsible to pay for loss
of use of a vehicle rented or hired without
a driver under a written rental contract or
agreement. We will pay for loss of use
expenses if caused by:
(1) Other than collision only if the Declarations indicate that Comprehensive
Coverage is provided for any covered
"auto";

(2) Specified Causes Of Loss only if the
Declarations indicate that Specified
Causes Of Loss Coverage is provided for any covered "auto"; or
(3) Collision only if the Declarations indicate that Collision Coverage is provided for any covered "auto".

However, the most we will pay for 'any
expenses for loss of use is $20 per day,
to a maximum of $600.
B. Exclusions

1. We will not pay for "loss" caused by or resulting from ·any of the following. Such "loss" is
excluded regardless of any other cause or
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event that contributes concurrently or in any
sequence to the "loss".
a.

installed, that reproduces, receives or
transmits audio, visual or data signals.

Nuclear Hazard

d. Any accessories used with the electronic
equipment described in Paragraph c.
above .

(1) The explosion of any weapon employing atomic fission or fusion; or
(2) Nuclear reaction or radiation, or radioactive contamination, however
caused.

5.

b. War Or Military Action

a.

(1) War, including undeclared or civil
war;

a.

Wear and tear, freezing, mechanical or
electrical breakdown.

b. Blowouts, punctures or other road damage to tires.

c. An integral part of the same unit housing
any electronic equipment described in
Paragraphs a. and b. above; or
d. Necessary for the normal operation of the

covered "auto" or the monitoring of the
covered "auto's" operating system.

6.

1.

b. The cost of repairing or replacing the
damaged or stolen property with other
property of like kind and quality.

2.

$1,000 is the most we will pay for "loss" in
any one "accident" to all electronic equipment
that reproduces, receives or transmits audio,
visual or data signals which, at the time of
"loss", is:
a. Permanently installed in or upon the covered "auto" in a housing, opening or other
location that is not normally used by the
"auto" manufacturer for the installation of
such e_quipment;

ing:

a. Tapes, records, discs or other similar audio, visual or data electronic devices designed for use with audio, visual or data
electronic equipment.
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The most we will pay for "loss" in any one
"accident" is the lesser of:
a. The actual cash value of the damaged or
stolen property as of the time of the
"loss"; or

4. We will not pay for "loss" to any ·of the follow-

c. Any electronic equipment, without regard
to whether this equipment is permanently

We will not pay for "loss" to a covered "auto"
due to "diminution in value".

C. Limit Of Insurance

This exclusion does not apply to such "loss"
resulting from the total theft of a covered
"auto".

b. Any device designed or used to detect
speed-measuring equipment such as radar or laser detectors and any jamming
apparatus intended to elude or disrupt
speed-measurement equipment.

Permanently installed in or upon the covered "auto";

b. Removable fron:i a housing unit which is
permanently installed in or upon the covered "auto";

(2) Warlike action by a military force, including action in hindering or defending against an actual or expected attack, by any government, sovereign
or other authority using military personnel or other agents; or

(3) Insurrection, rebellion , revolution,
usurped power or action taken by
governmental authority in hindering
or defending against any of these.
2. We will not pay for "loss" to any covered
"auto" while used in any professional or organized racing or demolition contest or stunting activity, or while practicing for such contest or activity. We will also not pay for "loss"
to any covered "auto" while that covered
"auto" is being prepared for such a contest or
activity.
3. We will not pay for "loss" due and confined to:

Exclusions 4,.c. and 4.d. do not apply to
equipment designed to be operated solely by
use of the power from the "auto's" electrical
system that, at the time of "loss", is:

b. Removable from a permanently installed
housing unit as described in Paragraph
2.a. above or is an integral part of that
equipment; or

c. An integral part of such equipment.
3.

An adjustment for depreciation and physical
condition will be made in determining actual
cash value in the event of a total "loss".
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4. If a repair or replacement results in better

(1) Assume no obligation, make no payment or incur no expense without our
consent, except at the "insured's"
own cost.

than like kind or quality , we will not pay for the
amount of the betterment.
D. Deductible

(2) Immediately send us copies of any

For each covered "auto", our obligation to pay for,
repair, return or replace damaged or stolen property will be reduced by the applicable deductible
shown in the Declarations. Any Comprehensive
Coverage deductible shown in the Declarations
does not apply to "loss" caused by fire or lightning.

request, demand, order, notice,
summons or legal paper received
concerning the claim or "suit".

(3) Cooperate with us in the investigation
or settlement of the ciaim or defense
against the "suit".

(4) Authorize us to obtain medical re-

SECTION IV - BUSINESS AUTO CONDITIONS

cords or other pertinent information.

The following conditions apply in addition to the
Common Policy Conditions:

(5) Submit to examination, at our expense, by physicians of our choice,
as often as we reasonably require.

A. Loss Conditions

1. Appraisal For Physical Damage Loss

c.

If you and we disagree on the amount of
"loss", either may demand an appraisal of the
"loss". In this event, each party will select a
competent appraiser. The two appraisers will
select a competent and impartial umpire. The
appraisers will state separately the actual
cash value and amount of "loss". If they fail to
agree, they will submit their differences to the
umpire. A decision agreed to by any two will
be binding. Each party will :
a.

(1) Promptly notify the police if the covered "auto" or any of its equipment is
stolen.

(2) Take all reasonable steps to protect
the covered "auto" from further damage. Also keep a record of your expenses for consideration in the settlement of the claim.

Pay its chosen appraiser; and

(3) Permit us to inspect the covered

b. Bear the other expenses of the appraisal
and umpire equally.

"auto" and records proving the "loss"
before its repair or disposition.

If we submit to an appraisal, we will still retain
our right to deny the claim.

(4) Agree to examinations under oath at
our request and give us a signed
statement of your answers.

2. Duties In The Event Of Accident, . Claim,
Suit Or Loss

-3. Legal Action Against Us

We have no duty to provide coverage under
this policy unless there has been full compliance with the following duties:

No one may bring a legal action against us
under this coverage form until:

a. There has been full compliance with all

a. In the event of "accident", claim, "suit" or

the terms of this coverage form; and

"loss", you must give us or our authorized
representative prompt notice of the "accident" or "loss". Include:

b.

(1) How, when and where the "accident"
or "loss" occurred;
(2) The "insured's" name and address;
and

(3) To the extent possible, the names
and addresses of any injured persons
and witnesses.
b. Additionally, you and any other involved
"insured" must:
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If there is_"loss" to a covered "auto" or its
equipment you must also do the following:

4.

Under Liability Coverage , we agree in
writing that the "insured" has an obligation to pay or until the amount of that obligation has finally been determined by
judgment after trial. No one has the right
under this policy to bring us into an action
to determine the "insured's" liability.

Loss Payment - Physical Damage Coverages

At our option we may:
a.

Pay for, repair or replace damaged or stolen property;
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b.

•
•

. c.

Return the stolen property, at our expense. We will pay for any damage that
results to the "auto" from the theft; or

5.

Transfer Of Rights Of Recovery Against
others To Us

If any person or organization to or for whom
we make payment under this coverage form
has rights to recover damages from another,
those rights are transferred to us. That person
or organization must do everything necessary
to secure our rights and must do nothing after
"accidenr or "loss• to impair them.

1. Bankruptcy

•

Bankruptcy or insolvency of the "insured" or
the "insured's" estate will not relieve us of any
obligations under this coverage form.

2.

•

I

•

coverage form provides primary insurance. For any covered "auto" you don't
own, the insurance provided by this coverage form is excess over any other collectible insurance. However, while a covered •auto" which is a •trailer• is connected to another vehicle, the Liability
Coverage this coverage form provides for
the "trailer" is:

Take all or any part of the damaged or
stolen property at an agreed or appraised
value.

B. General Conditions

•

a. For any covered "auto" you own, this

ff we pay for the "loss", our payment will include the applicable sales tax for the damaged or stolen property.

•

•

5. Other Insurance

Concealment, Misrepresentation Or Fraud

This coverage form is void in any case of
fraud by you at any time as It relates to this
coverage form. It is also void if you or any
other "insured", at any time, intentionally conceal or misrepresent a material fact concerning:

a. This coverage form;
b. The covered "auto";

tor vehicle you do not own.

(2) Primary while it is connected to a
covered "auto" you own.
b. For Hired Auto Physical Damage Coverage, any covered "auto" you lease, hire, .
rent or borrow is deemed to be a covered
"auto" you own. However, any "auto" that
is leased, hired, rented or borrowed with
a driver is not a covered •auto".
c.

Regardless of the provisions of · Paragraph a. above, this coverage form's Liability Coverage is primary for any liability
assumed under an "insured contract".

d. When this coverage form and any other
coverage form or policy covers on the
same basis, either excess or primary, we
will pay only our share. Our share is the
proportion that the Limit of Insurance of
our coverage form bears to the total of
the limits of all the coverage forms and
policies covering on the same basis.

6. Premium Audit

c. Your interest In the covered "auto"; or
d. A claim under this coverage form.
3. Liberalization
If we revise this coverage form to provide
more coverage without additional premium
charge, your policy will automatically provide
the additional coverage as of the day the revision is effective in your state.

4. No Benefit To Bailee - Physical Damage
Coverages
We will not recognize any assignment or
grant any coverage for the benefit of any person or organization holding, storing or transporting property for a fee regardless of any
other provision of this coverage form.

CA 00 01 03 10 (Rev. 02-11)

(1) Excess while it is connected to a mo-

a. The estimated premium for this coverage
form is based on the exposures you told
us you would have when this policy began. We will compute the final premium
due when we determine your actual exposures. The estimated total premium will
be credited against the final premium due
and the first Named Insured will be billed
for the balance, If any. The due date for
the final premium or retrospective premium is the date shown as the due date
on the bill. If the estimated total premium
exceeds the final premium due, the first
Named Insured will get a refund.

b. If this policy is issued for more than one
year, the·premium for this coverage form
will be computed annually based on our
rates or premiums in effect at the beginning of each year of the policy .

C> Insurance Services Office, Inc., 2009
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7.

Policy Period, Coverage Territory

2.

Under this coverage form, we cover "accidents" and "losses" occurring:
a.

During the policy period shown in the
Declarations; and

b. Within the coverage territory.

However, "auto" does not include "mobile equipment".

(1) The United States of America;

C. "Bodily injury" means bodily injury, sickness or
disease sustained by a person including death
resulting from any of these.

(2) The territories and possessions of the
United States of America;

D. "Covered pollution cost or expense" means any
cost or expense arising out of:

The coverage territory is:

(3) Puerto Rico;

1. Any request, demand, order or statutory or

(4) Canada; and

regulatory requirement that any "insured" or
others test for, monitor, clean up, remove,
contain, treat, detoxify or neutralize, or in any
way respond to, or assess the effects of, "pollutants"; or

(5) Anywhere in the world if:
(a) A covered "auto" of the private passenger type is leased, hired, rented
or borrowed without a driver for a period of 30 days or less; and
(b) The "insured's" responsibility to pay
damages is determined in a "suit" on
the merits, in the United States of
America, the territories and possessions of the United States of America,
Puerto Rico or Canada or in a settlement we agree to.
We also cover "loss" to, or "accidents" involving, a covered "auto" while being transported
between any of these places.
8.

Any other land vehicle that is subject to a
compulsory or financial responsibility law or
other motor vehicle insurance law where ii is
licensed or principally garaged.

2.

Any claim or "suit" by or on behalf of a governmental authority for damages because of
testing for, monitoring, cleaning up, removing,
containing, treating, detoxifying or neutraliz- _
ing, or in any way responding to, or assessing
the effects of, "pollutants".

"Covered pollution cost or expense" does not include any cost or expense arising out of the actual, alleged or threatened discharge, dispersal,
seepage, migration, release or escape of "pollutants":

a. That are, or that are contained in any

Two Or More Coverage Forms Or Policies
Issued By Us

property that is:

If this coverage form and any other coverage
form or policy issued to you by us or. any
company affiliated with us applies to the
same "accident", the aggregate maximum
Limit of Insurance under all the coverage
forms or policies shall not exceed the highest
applicable Limit of Insurance under any one
coverage form or policy. This condition does
not apply to any coverage form or policy issued by us or an affiliated company specifically to apply as excess insurance over this
coverage form.

(3) Being stored, disposed of, treated or
processed in or upon the covered
"auto";

(1) Being transported or towed by, handled or handled for movement into,
onto or from the covered "auto";
(2) Otherwise in the course of transit by
or on behalf of the "insured"; or

SECTION V - DEFINITIONS

b. Before the "pollutants" or any property in
which the "pollutants" are contained are
moved from the place where they are accepted by the "insured" for movement into
or onto the covered "auto"; or

A.

c. After the "pollutants" or any property in

"Accident" includes continuous or repeated exposure to the same conditions resulting in "bodily in·ury" or "property damage".

G

'Auto" means:
1. A land motor vehicle, "trailer" or semitrailer
designed for travel on public roads; or

Page10of12

which the "pollutants" are contained are
moved from the covered "auto" to the
place where they are finally delivered,
disposed of or abandoned by the "insured".
Paragraph a. above does not apply to fuels,
lubricants, fluids, exhaust gases or other simi-
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5. That part of any other contract or agreement
pertaining to your business (including an indemnification of a municipality in connection
with work performed for a municipality) under
which you assume the tort liability of another
to pay for "bodily injury" or "property damage"
to a third party or organization. Tort liability
means a liability that would be imposed by
law in the absence of any contract or agreement;

tar "pollutants• that are needed for or result
from the normal electrical, hydraulic or mechanical functioning of the covered "auto" or
its parts, if:

(1) The "pollutants" escape1 seep, migrate or are discharged, dispersed or
released directly from an "auto• part
designed by its manufacturer to hold,
store, receive or dispose of such "pollutants"; and

6. That part of any contract or agreement en-

(2) The "bodily injury•, "property dam-

tered into, as part of your business, pertaining
to the rental or lease, by you or any of your
"employees•, of any "auto". However, such
contract or agreement shall not be considered
an "insured contract" to the extent that it obligates you or any of your "employees• to pay
for "property damage" to any "auto• rented or
leased by you or any of your "employees•.

age" or "covered pollution cost or expense" does not arise out of the operation of any equipment listed in
Paragraph 6.b. or 6.c. of the definition of "mobile equipment" .

c.

Paragraphs b. and
above do not apply to
•accidents" that occur away from premises
owned by or rented to an "insured" with respect to "pollutants" not in or upon a covered
"auto" if:

An "insured contract'' does not include that part of
any contract or agreement:

a. That indemnifies a railroad for "bodily in-

(a) The "pollutants• or any property in
which the "pollutants" are contained
are upset, overturned or damaged as
a result cit the maintenance or use of
a covered •auto"; and

-jury" or "property damage" arising out of
con~truction or demolition operations,
wlthm 50 feet of any railroad property and
affecting any railroad bridge or trestle,
. tracks, roadbeds, tunnel, underpass or
crossing;

(b) The discharge, dispersal, seepage,
migration, release or escape of the
"pollutants• is caused directly by such
upset, overturn or damage.

b. That pertains to the loan, lease or rental
of an "auto• to you or any of your "employees", if the "auto" is loaned, leased or
rented with a driver; or

E. · "Diminution in value" means the actual or perceived loss in market value or resale value which
results from a direct and accidental "loss".

c. That holds a person or organization engaged In the business of transporting
property by "auto" for hire harmless for
your use of a covered •auto" over a route
or territory that person or organization is
authorized to serve by public authority.

F. "Employee" includes a "leased worker''. "Employee" does not include a "temporary worker".

G. "Insured" means any person or organization qualifying as an insured in the Who Is An Insured provision of the applicable coverage. Except with respect to the Limit of Insurance, the coverage afforded applies separately to each insured who is
seeking coverage or against whom a claim or
"suit" is brought.
H. "Insured contract• means:

I.

"Leased worker'' means a person leased to you
by a labor leasing firm under an agreement between you and the labor leasing firm to perform
duties related to the conduct of your business.
"Leased worker'' does not include a "temporary
worker".

J. "Loss" means direct and accidental loss or dam-

1. A lease of premises;

age.

2. A sidetrack agreement;
3. Any easement or license agreement, except
in connection with construction or demolition
operations on or within 50 feet of a railroad;

4. An obligation, as required by ordinance, to indemnify a municipality, except in connection
with work for a municipality;

K. "Mobile equipment" means any of the following
types of land vehicles, including any attached
machinery or equipment:

1. Bulldozers, farm machinery, forklifts and other
vehicles designed for use principally off public
roads;
·

t
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2. Vehicles maintained for use solely on or next
to premises you own or rent;
3.

Vehicles that travel on crawler treads;

4. Vehicles, whether self-propelled or not, maintained primarily to provide mobility to permanently mounted:
a. Power· cranes, shovels, loaders, diggers
or drills; or
b. Road construction or resurfacing equipment such as graders, scrapers or rollers;

5. Vehicles not described in Paragraph 1., 2., 3.
or 4. above that are not self-propelled and are
maintained primarily to provide mobility to
permanently attached equipment of the following types:

a. Air compressors, pumps and generators,
including spraying, welding , building
cleaning, geophysical exploration, lighting
and well-servicing equipment; or
b. Cherry pickers and similar devices used
to raise or lower workers; or

6. Vehicles not described in Paragraph 1., 2., 3.
or 4. above maintained primarily for purposes
other than tbe transportation of persons or
cargo. However, self-propelled vehicles with
the following types of permanently attached
equipment are not "mobile equipment" but will
be considered "autos":

cleaning, geophysical exploration, lighting
or well-servicing equipment.
However, "mobile equipment" does not include
land vehicles that are subject to a compulsory or
financial responsibility law or olher motor vehicle
insurance law where ii is licensed or principally
garaged . Land vehicles subject to a compulsory
or financial responsibility law or other motor vehicle insurance law are considered "autos".

L. "Pollutants" means any solid, liquid, gaseous or
thermal irritant or contaminant, including smoke,
vapor, soot, fumes, acids, alkalis, chemicals and
waste. Waste includes materials to be recycled,
reconditioned or reclaimed.
M. "Property damage" means damage to or loss of
use of tangible property.
N. "Suit" means a civil proceeding in which:

1. Damages because of "bodily injury" or "property damage"; or

2. A "covered pollution cost or expense";
to which this insurance applies, are alleged.
"Suit" includes:

a. An arbitration proceeding in which such
damages or "covered pollution costs or
expenses" are claimed and to which the ·
"insured" must submit or does submit with
our consent; or

(1) Snow removal;
(2) Road maintenance, but not construction or resurfacing; or

b. Any other alternative dispute resolution
proceeding in which such damages or
"covered pollution costs or expenses" are
claimed and to which the insured submits
with our consent.

(3) Street cleaning;
b. Cherry pickers· and similar devices
mounted on automobile or fru"ck chassis
and used to raise or lower workers; and

0. "Temporary worker" means a person who is furnished to you to substitute for a permanent "employee" on leave or to meet seasonal or shortterm workload conditions.

c.

P. "Trailer" includes semitrailer.

a. Equipment designed primarily for:

Air compressors, pumps and generators,
including spraying, welding, building
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ISSUE DATE: 11-30-11

POLICY NUMBER: BA-75111495-12-GRP

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

NORTH CAROLINA UNINSURED MOTORISTS COVERAGE
For a covered "auto" licensed or garaged in, or "garage operations" conducted in, North Carolina, this endorsement modifies insurance provided under the following:

BUSINESS AUT9 COVERAGE FORM
GARAGE COVERAGE FORM
MOTOR CARRIER COVERAGE FORM
TRUCKERS COVERAGE FORM
With respect to coverage provided by this endorsement, the provisions of the coverage form apply unless modified by the endorsement.

SCHEDULE
Limit Of Insurance:

$ SEE CAT030

Each "Accident"

Information required to complete this Schedule, if not shown above, will be shown in the Declarations.
The definition of "uninsured motor vehicle" in this endorsement applies in its entirety unless an "X" is entered below:

D

If an "X" is entered in this box, Paragraph b. of the definition of "uninsured motor vehicle" does not apply.

A. Coverage

1. We will pay all sums the "insured" is legally

definition of "uninsured motor vehicle"
and we:

entitled to recover as compensatory damages
from the owner or driver of:

.. (1) Have been given prompt written notice of such tentative settlement; and

a.

An "uninsured motor vehicle" because of
"bodily injury" sustained by the "insured"
and caused by an "accident"; and

(2) Advance payment to the "insured" in
an amount equal to the tentative settlement within 30 days after receipt of
notification .

b. An "uninsured motor vehicle", as defined
in Paragraphs a. and c. of the definition of
"uninsured motor vehicle", because of
"property damage" caused by an "accident".
The owner's or driver's liability for these damages must result from the ownership, maintenance or use of the "uninsured motor vehicle".

2. With respect to damages resulting from an
"accident" with a vehicle described in Paragraph b. of the definition of "uninsured motor
vehicle", we will pay under this coverage only
if Paragraph a. or b. below applies:

a. The limits of any applicable liability bonds
or policies have been exhausted by payment of judgments or settlements: or

b. A tentative settlement has been made between an "insured" and the insurer of a
vehicle described in Paragraph b. of the

CA 21 16 0410

3. Any judgment for damages arising out of a
"suit" brought without sending us a copy of
the summons, complaint or other process
against an uninsured motorist is not binding
on us.
B. Who ls An Insured

If the Named Insured is designated in the Declarations as:

1. An individual, then the following are "insureds":
a.

The Named Insured and any "family
members".

b. Anyone

else "occupying" a covered
"auto" or a temporary substitute for a
covered "auto". The covered "auto" must
be out of service because of its breakdown, repair, servicing, "loss" or destruction.

© Insurance Services Office, Inc., 2009
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c.

Anyone for damages he or she is entitled
to recover because of "bodily injury" sustained by another "insured".

2. A partnership, limited liability company, corporation or any other fom, of organization,
then the following are "insureds":

a. Anyone "occupying" a covered "auto" or a
temporary substitute for a covered "auto".
The covered "auto" must be out of service
because of its breakdown, repair, servicing, "loss" or destruction.
b. Anyone for damages he or she is entitled
to recover because of "bodily injury" sustained by another "insured".

c. The Named Insured for "property damage" only.
C. Exclusions

This coverage does not apply to:

1. Any claim settled by the "insured" or any legal
representative of the "insured" without our
consent. However, this exclusion does not
apply to a settlement made with the insurer of
a vehicle described in Paragraph b. of the
definition of "uninsured motor vehicle" in accordance with the procedure described in
Paragraph A.2.b.

ernmental authority in hindering or defending against any of these .

D. Limit Of Insurance

1. Regardless of the number of covered "autos",
"insureds", premiums paid, claims made or
vehicles involved in the "accident", the most
we will pay for all damages resulting from any
one "accident" is the limit of Uninsured Motorists Coverage shown in the Declarations.

2.

No one will be entitled to receive duplicate
payments for the same elements of "loss" under this coverage form and any Liability Coverage Form or Medical Payments Coverage
Endorsement attached to this Coverage Part.
We will not make a duplicate payment under
this coverage for any element of "loss" for
which payment has been made by or for anyone who is legally responsible .
We will not pay for any element of "loss" if a
person is entitled to receive payment for the
same element of "loss" under any workers'
compensation, disability benefits or similar
law exclusive of non-occupational disability
benefits.

E. Changes In Conditions

2. The direct or indirect benefit of any insurer or

The Conditions are changed for Uninsured Motorists Coverage as follows:

self-insurer under any workers' compensation, disability benefits or similar law.

1. Other Insurance in the Business Auto and
Garage Coverage Forms and Other Insur-

3. The direct or indirect benefit of any insurer of
property.

ance - Primary And Excess Insurance
Provisions in the Truckers and Motor Carrier
Coverage Forms are replaced by the following:

4. An "auto" or property contained in the "auto"
other than a covered "auto".

5. The first $100 of the amount of "property
damage" to the property of each "insured" as
the result of any one "accident".

6. Anyone using a vehicle without a reasonable
belief that the person is entitled to do so.

7. Punitive or exemplary damages.
8. "Bodily injury" or "property damage" arising
directly or indirectly out of:
a. War, including undeclared or civil war;
b. Warlike action by a military force, including action in hindering or defending
against an actual or expected attack, by
any government, sovereign or other authority using military personnel or other
agents; or
c. Insurrection,
rebellion,
revolution,
usurped power, or action taken by gov-
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If there is other applicable insurance available
under one or more policies or provisions of
coverage:

a. The maximum recovery under all coverage forms or policies combined may
equal but not exceed the highest applicable limit for any one vehicle under any
coverage fom, or policy providing coverage on either a primary or excess basis.

b. Any insurance we provide with respect to
a vehicle:
(1) The Named Insured does not own; or
(2) Owned by the Named Insured or, If
the Named Insured is an individual,
any "family member", that is not a
covered "auto" for Uninsured Motorists Coverage under this coverage
form;

© Insurance Services Office, Inc., 2009
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shall be excess over any other collectible
uninsured motorists insurance providing
coverage on a primary basis.
c.

If the coverage under this coverage form
is provided:

(1) On a primary basis, we will pay only
our share of the loss that must be
paid under insurance providing coverage on a primary basis. Our share
is the proportion that our limit of liability bears to the total of all applicable
limits of liability for coverage on a
primary basis.

(2) On an excess basis, we will pay only
our share of the loss that must be
paid under insurance providing coverage on an excess basis. Our share
· is the proportion that our limit of liability bears to the total of all applicable
limits of liability for coverage on an
excess basis.

2.

Duties In The Event Of Accident, Claim,
Sult Or Loss is changed by adding the following:

a. Promptly notify the police if a hit-and-run

3. Transfer Of Rights Of Recovery Against
Others To Us is changed as follows:

a. If we make any payment on the Named
lnsured's behalf, we are entitled to recover what we paid from other parties.
The Named Insured must transfer rights
of recovery against others to us. The
Named Insured must do everything necessary to secure these rights and do
nothing to jeopardize them .
However, our rights under this paragraph
do not apply with respect to vehicles described in Paragraphs F.4.a., c. and d. of
the definition of "uninsured motor vehicle". For these vehicles, if we make any
payment and the Named Insured recovers from another party, that Named lnsu red must hold the proceeds in trust for
us and pay us back the amounts we have
paid.

b. Our rights do not apply under this provi-

driver is involved.

b. Promptly send us copies of the legal papers if a "suit" is brought. A "suit" may not
be brought against anyone legally responsible for the use of any "auto" involved in the "accident" until 60 days after
an "insured" notifies us or our agent of his
or her belief that the prospective defendant is an uninsured motorist.

c. Any person who intends to pursue recovery against the owner or operator of an
"uninsured motor vehicle", as described
in Paragraph b. of the definition of "uninsured motor vehicle", for damages beyond those paid or payable under this
policy shall give us:

(1) Notice of such intent; and
(2) The opportunity to participate, at our
expense, in the prosecution of such
claim.

d. A person seeking coverage from an insurer, owner or operator of a vehicle described in Paragraph b. of the definition of
"uninsured motor vehicle" must also
promptly notify us in writing of a tentative
settlement between the "insured" and the
insurer and allow us to advance payment

CA 2116 04 10

to that "insured" in an amount equal to
the tentative settlement within 30 days after receipt of notification to preserve our
rights against the insurer, owner or operator of such vehicle.

sion with respect to damages caused by
an "accident" with a vehicle described in
Paragraph b. Of the definition of "uninsured motor vehicle" if we :

(1) Have been given prompt written notice of a tentative settlement between
an "insured" and the insurer of a vehicle described in Paragraph b. of the
definition of "uninsured motor vehicle"; and
(2) Fall to advance payment to the "insured" in an amount equal to the tentative settlement within 30 days after
receipt of notification.
If we advance payment to the "insured" in
-an amount equal to the tentative settlement within 30 days after receipt of notification:
(1) That payment will be separate from
any amount the "insured" is entitled
to recover under the provisions of
Underinsured Motor Vehicle Coverage; and

(2) We also have a right to recover the
advanced payment.

© Insurance Services Office, Inc., 2009
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4.

The following condition is added :

4. "Uninsured motor vehicle" means a land mo-

Arbitration

tor vehicle or "trailer":

a.

a.

b.

If we and an "insured" disagree whether
the "insured" is legally entitled to recover
damages from the owner or driver of an
"uninsured motor vehicle" or do not agree
as to the amount of damages that are recoverable by that "insured", then the matter may be arbitrated . However, disputes
concerning coverage under this endorsement may not be arbitrated. The
"insured" may make a written demand for
arbitration. In this event, each party will
select an arbitrator. The two arbitrators
will select a third. If they cannot agree
within 30 days, either may request that
selection be made by a judge of a court
having jurisdiction. Each party will pay the
expenses it incurs and bear the expenses
of the third arbitrator equally.
Unless both parties agree otherwise, arbitration will take place in the county in
which the "insured" lives. Local rules of
law as to arbitration procedure and evidence will apply. A decision agreed to by
two of the arbitrators will be binding.

c. If the "insured" elects not to arbitrate, our
liability will be detem,ined only in an ac-

For which neither a bond or policy nor
cash or securities on file with the North
Carolina Commissioner of Motor Vehicles
provides at least the amounts required by
the North Carolina Motor Vehicle Safety
and Responsibility Act.

b. That is an underinsured motor vehicle. An
underinsured motor vehicle is a land motor vehicle or "trailer" for which the sum of
all bodily injury liability bonds or policies
at the time of an "accident" provides at
least _the amounts required by the North
Carolina Motor Vehicle Safety and Responsibility Act , but their limits are either:

(1) Less than the limits of underinsured
motorists coverage applicable to a
covered "auto" that the Named Insured owns involved in the "accident"·I

(2) Less than the limits of this coverage
if a covered "auto" that the Named
Insured owns is not involved in the
"accident"; or

(3) Reduced by payments to others injured in the "accident" to an amount
which is less than the Limit of Insurance for this coverage.

tion against us. In any action against us,
except an action to determine whether a
vehicle is an "uninsured motor vehicle",
we may require the "insured" to join the
owner or driver of the vehicle as a party
defendant.

However, an underinsured motor vehicle
does not Include a "covered auto" unless
the limit of Uninsured Motorists Coverage
shown in the Declarations or Schedule is
greater than the Limit Of Insurance for Liability Coverage shown in the Declarations of this policy.

If the "insured" elects arbitration to determine
the amount of "property damage", then the
Appraisal For Property Damage Condition
does not apply.

c. For which the insuring or bonding com-

F. Additional Definitions
As used in this endorsement:

1. "Family member" means a person related to
an individual Named Insured by blood, marriage or adoption who is a resident of such
Named lnsured's household , including a ward
or foster child.

2.

"Occupying" means in, upon, getting in, on,
out or off.

3.

"Property damage" means injury to or destruction of the property of an "insured".

Page 4 of 5

pany denies coverage or is or becomes
insolvent.

d. That is a hit-and-run vehicle causing
"bodily injury" to an "insured" and neither
the driver nor owner can be identified.
The vehicle must hit an "insured", a covered "auto" or a vehicle an "insured" Is
"occupying".
However, "uninsured motor vehicle" does not
include any vehicle:

a. Owned or operated by a self-insurer under any applicable motor vehicle law, except a self-insurer who is or becomes insolvent and cannot provide the amounts
required by that motor vehicle law.

© Insurance Services Office, Inc., 2009
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(4) An agency, except vehicles owned by
political subdivisions of (1), (2) or (3)
above:

b. Owned by:
(1) The United Slates of America; .
(2) Canada;
(3) A state; or

CA 21 16 04 10

c.

Designed for use mainly off public roads
while not on public roads .
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ISSUE DATE: 11-30-11

POLICY NUMBER: BA-75111495-12-GRP

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

ALASKA UNINSURED AND UNDERINSURED
MOTORISTS COVERAGE
For a covered "auto" licensed or principally garaged in, or "garage operations" conducted in , Alaska, this endorsement modifies insurance provided under the following :

BUSINESS AUTO COVERAGE FORM
GARAGE COVERAGE FORM
MOTOR CARRIER COVERAGE FORM
TRUCKERS COVERAGE FORM
With respect to coverage provided by this endorsement, the provisions of the Coverage Form apply unless modified by the endorsement.
WARNING
WITH RESPECT TO THE COVERAGE PROVIDED BY THIS ENDORSEMENT:
IF THE SCHEDULE INDICATES THAT ITEM 2. - "BODILY INJURY" UNINSURED AND UNDERINSURED
MOTORISTS {UM/UIM) COVERAGE ONLY APPLIES, THE NAMED INSURED DOES NOT HAVE "PROPERTY
DAMAGE" UM/UIM COVERAGE. DISREGARD ALL REFERENCES TO "PROPERTY DAMAGE" COVERAGE
IN THIS ENDORSEMENT.

IF THE SCHEDULE INDICATES THAT ITEM 3. - "PROPERTY DAMAGE" UNINSURED AND UNDERIN•
SURED MOTORISTS {UM/UIM) COVERAGE ONLY APPLIES, THE NAMED INSURED DOES NOT HAVE
"BODILY INJURY" UM/UIM COVERAGE. DISREGARD ALL REFERENCES TO "BODILY INJURY" COVERAGE IN THIS ENDORSEMENT.
SCHEDULE

1. "Bodily Injury" And "Property Damage"

$

Each "Accident"

or

2. "Bodily Injury" Only

$ SEE CAT030

Each "Accident"

or

3. "Property Damage" Only

$

Each "Accident"

The endorsement provides "bodily injury" and "property damage" uninsured an~ underinsured motorists coverage
unless an "X" is entered below.
·

[!]

If an "X" is entered in this box, this endorsement provides "bodily injury" uninsured and underinsured motor-·
ists coverage only. The Named Insured does not have "property damage" UM/UIM coverage. Disregard all references to "property damage" coverage in this endorsement.

D If an "X" is entered in this box, this endorsement provides "property damage" uninsured and

underinsured
motorists coverage only. The Named Insured does not have "bodily injury" UM/UIM coverage. Disregard all
references to "bodily injury" coverage in this endorsement.

Attorney's Fees For A Judgment Of

Additional Premium

$ 0
$
Information required to complete this Schedule, if not shown above, will be shown in the Declarations.
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A. Coverage

1. We will pay all sums the "insured" is legally
entitled to recover as compensatory damages
from the owner or driver of an "uninsured motor vehicle" or "underinsured motor vehicle"
because of:
a.

"Bodily injury" sustained by an "insured"
and caused by an "accident" If the
Schedule or Declarations indicates that:

(1) Uninsured/Underinsured
Motorists
Coverage applies to both "bodily injury" and "property damage"; or
{2) Uninsured/Underinsured
Motorists
Coverage applies to "bodily injury"
only.
b. "Property damage" caused by an "accident", if the Schedule or Declarations indicates that:

(1) Uninsured/Underinsured
Motorists
Coverage applies to both "bodily injury" and "property damage"; or
(2) Uninsured/Underinsured
Motorists
Coverage applies to "property dam. age" only.
The owner's or driver's liability for these damages must result from the ownership, maintenance or use of the "uninsured motor vehicle"
or "underinsured motor vehicle".
2. With respect to damages resulting from an
"accident" with an "underinsured motor vehicle", we will pay under the coverage selected
under this endorsement only If a. orb. below
applies:

a. The limit of any applicable liability bonds
or policies have been exhausted by payment of judgments or settlements; or
b. A tentative settlement has been made between an "insured" and the insurer of the
"underinsured motor vehicle" and we:
(1) Have been given prompt written notice of such tentative settlement; and
{2) Advance payment to the "insured" in
an amount equal to the tentative settlement within 30 days after receipt of
notification.
3.

No judgment for damages arising out of a
"suit" brought against the owner or operator
of an "uninsured motor vehicle" or "underln-
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sured motor vehicle" is binding on us unless
we have:
a.

Received reasonable notice of the pendency of the "suit" resulting in the judgment; and

b.

Had a reasonable opportunity to protect
our interests in the "suit".

4. In any "suit" we defend In Alaska, we will pay
that portion of the attorney's fees that would
have been taxed against the owner or operator of an "uninsured motor vehicle" or "underinsured motor vehicle" as costs which does
not exceed the amount allowed for a contested case in the schedule of attorney's fees
contained in Alaska Civil Rule of Procedure
82 for a judgment equal to the applicable
Limit of Liability.
However, if a premium and a judgment
amount are shown in the Schedule or Declarations, we will pay, instead of the attorney's
fees provided in the above paragraph, that
portion of the attorney's fees that would have
been taxed against the owner or operator of
an "uninsured motor vehicle" or "underinsured
motor vehicle" as costs which do not exceed
the amount allowed for a contested case in
Alaska Civil Rule of Procedure 82 for the
judgment amount shown in the Schedule or
Declarations.
B. Who Is An Insured

If the Named Insured is designated in the Declarations as:

1. An individual, then the following are "insureds":
a. The Named Insured and any "family
members".
b. Anyone else "occupying" a covered
"auto" or a temporary substitute for a
covered "auto". The covered "auto" must
be out of service because of its breakdown, repair, servicing, "loss" or destruction .
c. Anyone for damages he or she is entitled
to recover because of "bodily injury" sustained by another "insured". This provision only applies If "bodily injury" coverage is selected in the Schedule or Declarations.

© ISO Properties, Inc., 2005
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2.

A partnership, limited liability company, corporation or any other form of organization,
then the following are "insureds":

a. Anyone "occupying" a covered "auto" or a
temporary substitute for a covered "auto".
The covered "auto" must be out of service
because of its breakdown, repair, servicing, "loss" or destruction.

b. Anyone for damages he or she is entitled
to recover because of "bodily injury" sustained by another "insured". This provision only applies if "bodily injury" coverage is selected in the Schedule or Declarations.

c. The Named Insured for "property damage" only. This provision only applies if
"property damage" coverage is selected
in the Schedule or Declarations.
C. Exclusions

This insurance does not apply to any of the following:

1. Any claim settled without our consent, if the

10. Punitive or exemplary damages.
11. "Bodily injury" or "property damage" arising
out of:

a. War, including undeclared or civil war;
b. Warlike action by a military force, including action in hindering or defending
against an actual or expected attack, by
any government, sovereign or other authority using military personnel or other
agents; or
c.

D. Limit Of Insurance

1. Regardless of the number of covered "autos",
"insureds", premiums paid, claims made or
vehicles involved in the "accident", the most
we will pay for all damages resulting from any
one "accident" will be as follows:

a. If the Schedule or Declarations indicates
that Uninsured/Underinsured Motorists
Coverage applies to both "bodily injury"
and "property damage", the limit of insurance will be the lesser of:

settlement prejudices our right to recover
payments. However, this exclusion does not
apply to a settlement made with the insurer of
an "underinsured motor vehicle" in accordance with the procedure described in Paragraph A.2.b.

(1) The difference between the amount
of an "insured's" damages for "bodily
injury" and "property damage" and
the amount paid to that "insured" for
such damages, by or for a person
who is or may be held legally liable,
and

2. The direct or indirect benefit of any insurer or
self-insurer under any workers' compensation
or similar occupational disability benefits law.

3. The direct or indirect benefit of any insurer of
property.
4.

(2) The Limit of Insurance for Uninsured

Property contained in the covered "auto".

5. The first $250 of the amount of "property
damage" to a covered "auto" as the result of
any one "accident".
6. "Bodily injury" sustained by any "insured"
while "occupying" or struck by any vehicle
owned by an individual Named Insured or any
"family member", that is not a covered "auto".

And Underinsured Motorists Coverage shown in the Schedule.

b. If the Schedule or Declarations indicates
that Uninsured/Underinsured Motorists
Coverage applies to "bodily injury" only,
the limit of insurance will be the lesser of:

7. Anyone using a vehicle without a reasonable
belief that the person is entitled to do so.
8. "Property damage" for which the "insured"
has been compensated by other property or
physical damage insurance.

9. "Property damage" to an "auto" owned by the
Named Insured or any "family member" which
is not a covered "auto".

CA 21 60 03 06

Insurrection,
rebellion,
revolution,
usurped power, or action taken by governmental authority in hindering or defending against any of these .
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(1) The difference between the amount
of an "insured's" damages for "bodily
injury" and the amount paid to that
"insured" for such damages, by or for
a person who is or may be held legally liable for "bodily injury", and
(2) The Limit Of Insurance for Uninsured

And Underinsured Motorists Coverage shown in the Schedule.
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•

c.

•

•

•

•

•

•

I

Provisions in the Truckers And Motor Carrier
Coverage Forms are replaced by the following:

a. If there is other applicable uninsured
and/or underinsured motorists coverage
available under more than one provision
of coverage when two or more vehicles
are insured under this Coverage Form or
policy, the maximum recovery for damages may equal but not exceed the highest applicable limit for any one vehicle
under the coverage provided by this Coverage Form or policy. If there is other applicable uninsured and/or underinsured
motorists coverage available under any
other Coverage Form or policy issued to
the Named Insured by us, the maximum
recovery for damages may equal but not
exceed the highest applicable limit of insurance under any one Coverage Form
or policy.

(1) The difference between the amount
of an "insured's" damages for "property damage" and the amount paid to
that "insured" for such damages, by
or for a person who is or may be held
legally liable for "property damage",
and

•

•

If the Schedule or Declarations indicates
that Uninsured/Underinsured Motorists
Coverage applies to "property damage"
only, the limit of insurance will be the
lesser of:

(2) The Limit of Insurance for Uninsured
And Underinsured Motorists Coverage shown in the Schedule.

2. If the Schedule or Declarations indicates that
Uninsured/Underinsured Motorists Coverage
applies to "bodily injury", any amount payable
for damages shall apply over and above any
amounts paid to the "insured":
a. By or for a person who Is or may be held
legally liable, including all sums paid under this Coverage Form's Liability Coverage: or
b. Under any valid and collectible "bodily injury" or death liability insurance.
3. If the Schedule or Declarations indicates that
Unlnsured/Underinsured Motorists Coverage
applies to •bodily injury•, any amount payable
for damages shall apply over and above any
amounts paid or payable to the "insured" under any valid and collectible automobile
medical payments Insurance, workers' compensation or similar occupational disability
benefits law.
4. Any amount paid under this insurance will reduce any amount an "insured" may be paid
for the same damages under this Coverage
Form's Liability Coverage.
5. We will not pay for a "loss" which Is paid under Physical Damage Coverage .
6. In no event will an "insured" be entitled to receive duplicate payments for the same elements of "loss•.
E. Changes In Conditions

b. If there is other applicable uninsured motorists coverage and underinsured motorists coverage available under more than
one Coverage Form or policy, then the
following priorities of coverage apply:
First

A policy or coverage covering a motor
vehicle "occupied" by the injured person
or a policy or coverage covering a pedestrian as a named insured:

Second

A policy or coverage covering a motor
vehicle "occupied" by the injured person
as an insured other than as a named insured:

Third

A policy or coverage not covering a motor
vehicle "occupied" by the injured person
but covering the injured person as a
named insured;

Fourth

A policy or coverage not covering a motor
vehicle "occupied" by the injured person
but covering the injured person as an "insured" other than as a named insured.

c. We wlll pay only our share of the "loss".

The Conditions are changed for Uninsured And
Underinsured Motorists Coverage as follows:

Our share Is the proportion that the Limit
of Insurance of our Coverage Form bears
to the total of the limits of all the Coverage Forms and policies applicable on the
same level of priority.

1. Other Insurance in the Business Auto and
Garage Coverage Forms and Other Insur•
ance - Primary And Excess Insurance
Page 4 of 6
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2.

Duties In The Event Of Accident, Claim,
Suit Or Loss is changed by adding the following:

4.

The following Condition is added:
ARBITRATION

a. If we and an "insured " disagree whether

a. Promptly notify the police if a hit-and-run

the "insured" is legally entitled to recover
damages from the owner or driver of an
"uninsured motor vehicle" or "underinsured motor vehicle" or do not agree as
to the amount of damages that are recoverable by that "insured", then the matter
may be arbitrated. However, disputes
concerning . coverage under this endorsement may not be arbitrated. Both
parties must agree to arbitration. If so
agreed, each party will select an arbitrator. The two arbitrators will select a third.
If they cannot agree w ithin 30 days, either
may request that selection be made by a
judge of a court having jurisdiction. All arbitration expenses and fees, not including
counsel or adjuster fees, will be paid as
determined by the arbitrators. Each party
will pay the counsel fees and adjuster
fees it incurs.

driver is involved; and

b. Promptly send us copies of the legal papers if a "suit" is brought.
c.

3.

A person seeking coverage from an "underinsured motor vehicle" must also
promptly notify us in writing of a tentative
settlement between the "insured" and the
insurer of the "underinsured motor vehicle" and allow advance payment to that
"insured" in an amount equal to the tentative settlement within 30 days after receipt of notification to preserve our rights
against the insurer, owner or operator of
the "underinsured motor vehicle".

Transfer Of Rights Of Recovery Against

·others To Us is changed by adding the following:
If we make any payment and the "insured"
recovers from another party, the "insured"
shall hold the proceeds in trust for us and pay
us back the amount we have paid.

b. Unless both parties agree otherwise, arbitration will take place in the jurisdiction in
which the "insured" lives. Local rules of
law as to arbitration procedure and evidence will apply. A decision agreed to by
two of the arbitrators will be binding .

We will be entitled to recovery only after the
"insured" has been fully compensated for
damages.
Our rights do not apply under this provision
with respect to damages caused by an "accident" with an "underinsured motor vehicle" if
we:

F. Additional Definitions
As used in this endorsement:

1. "Family member" means a person related to
an individual Named Insured by blood, marriage or adoption who is a resident of such
Named lnsured's household, including a ward
or foster child.

a. Have been given prompt written notice of
a tentative settlement between an "insured" and the insur~r of an "underinsured motor vehicle"; and

b. Fail to advance payment to the "insured"
in an amount equal to the tentative settlement within 30 days after receipt of notification.
If we advance payment to the "insured" in an
amount equal to the tentative settlement
within 30 days after receipt of notification:
a.

b.

That payment will be separate from any
amount the "insured" is entitled to recover
under the provisions of the coverage provided by this endorsement; and

2.

"Occupying" means in, upon , getting in, on,
out or off.

3.

"Property damage" means injury to or destruction of a covered "auto". However,
"property damage" does not include loss of
use.

4.

"Uninsured motor veh icle" means a land motor vehicle or "trailer":
a.

For which no liabltity bond or policy applies at the time of an "accident", or

b.

For which an insuring or bonding company denies coverage or is or becomes
insolvent, or

We also have a right to recover the advance payment.

CA 21 60 03 06
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c. That is a hit-and-run vehicle and neither
!he driver nor owner can be identified.
The vehicle must hit an "insured", a covered auto or a vehicle an "insured" is "occupying".
However, an "uninsured motor vehicle" does
not include any vehicle:

a. Owned or operated by a self-insurer under any applicable motor vehicle law except a self-insurer who is or becomes insolvent and cannot provide the amounts
required by that motor vehicle law;

b. Owned by a governmental unit or agency,
except a governmental unit or agency
that is or becomes insolvent; or
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c.

5.

Designed for use mainly off public roads
while not on public roads.

"Underinsured motor vehicle" means a land
motor vehicle or "trailer" licensed for highway
use for which the sum of all liability bonds or
policies that apply at the time of an "accident"
is less than the amount the covered person is
legally entitled to recover for bodily injury or
property damage from the owner or operator
of the underinsured motor vehicle.
However, an "underinsured motor vehicle"
does not include any vehicle for which an insuring or bonding company denies coverage
or is or becomes insolvent.

© ISO Properties, Inc., 2005
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ISSUE DATE: 11-30-11

POLICY NUMBER: BA-75111495-12-GRP

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

UTAH UNINSURED MOTORISTS COVERAGE
For a covered "auto" licensed or principally garaged in, or "garage operations" conducted in, Utah, this endorsement modifies insurance provided under the following :
BUSINESS AUTO COVERAGE FORM
GARAGE COVERAGE FORM
MOTOR CARRIER COVERAGE FORM
TRUCKERS COVERAGE FORM
SCHEDULE

Each "Accident"

Limit Of Insurance: $ SEE CAT03 O

Information required to complete this Schedule, if not shown above, will be shown in the Declarations.

(1) $80,000 for each "accident", which is

A. Coverage

1. We will pay all sums the "insured" is legally
entitled to recover as compensatory damages
from the owner or driver of an "uninsured motor vehicle". The damages must result from
"bodily injury" sustained by the "insured"
caused by an "accident". The owner's or
driver's liability for these damages must result
from the ownership, maintenance or use of
the "uninsured motor vehicle".

2. We will pay only after all liability bonds or
policies have been exhausted by payment of
judgments or settlements; or

3. Any judgment for damages arising out of a
"suit" brought without our written consent is
not binding on us.
8. Who Is An Insured

If the Named Insured is designated in the Declarations as:

1. An individual, then the following are "insureds":

a.

The Named Insured and any "family
members".

b. Anyone else "occupying"

a covered
"auto" or a temporary substitute for a
covered "auto", except the Named lnsured's customers, if that Named lnsured's business is shown in the Declarations as a rental company. However, if
the customer of a rental company has no
policy of motor vehicle insurance, they
are "insured", but only up to:

CA21621010

the minimum combined single limit of
liability; or

(2) $25,000/$65,000 for each "accident",
which is the minimum split limits of liability,
specified by UTAH CODE ANN. Section
31A-22-304. This supersedes any provision to the contrary. If the "auto" is a temporary substitute, the covered "auto" must
be out of service because of its breakdown, repair, servicing, "loss" or destruction.
Rental company means any person or
organization in the business of providing
private passenger motor vehicles to the
public under the terms of a rental agreement.

c. Anyone for damages he or she is entitled
to recover because of "bodily injury" sustained by another "insured".

2. A partnership, limited liability company, corporation or any other fonn of organization,
then the following are "insureds":

a. Anyone "occupying" a covered "auto" or a
temporary substitute for a covered "auto",
except the Named lnsured's customers, if
that Named lnsured's business is shown
in the Declarations as a rental company.
However, if the customer of a rental company has no policy of motor vehicle insurance, they are "insured", but only up
to:

© Insurance Services Office, Inc. , 2010
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(1) $80,000 for each "accident", which is

ated in violation of Utah Code Section 41 1a-1314 ; or

the minimum combined single limit of
liability; or

c.

(2) $25,000/$65,000 for each "accident",

However, Exclusion C.4. does not apply to
the following:

which is the minimum split limits of liability,

a. An "insured" under 18 years of age, but

specified by UTAH CODE ANN. Section
31A-22-304. This supersedes any provision to the contrary. If the "auto" is a temporary substitute, the covered "auto" must
be out of service because of its breakdown, repair, servicing, "loss" or destruction.
Rental company means any person or
organization in the business of providing
private passenger motor vehicles to the
public under the terms of a rental agreement.

coverage is limited to medical and funeral
expenses.

b. An "insured" who is a law enforcement officer, as defined in Utah Code Section 5313-103, who is injured within the course
and scope of the law enforcement officer's duties.

5.

Punitive or exemplary damages.

6.

"Bodily injury" arising directly or indirectly out
of:

b. Anyone for damages he or she is entitled
to recover because of "bodily injury" sustained by another "insured".
·

a.

War, including undeclared or civil war;

b.

Warlike action by a military force, including action in hindering or defending
against an actual or expected attack, by
any government, sovereign or other authority using military personnel or other
agents; or

c.

Insurrection,
rebellion,
revolution,
usurped power, or action taken by governmental authority in hindering or defending against any of these.

C. Exclusions
This insurance does not apply to any of the following:
1.

Any claim settled without our consent.

2. The direct or indirect benefit of any insurer or
self-insurer under any workers' compensation, disability benefits or similar law.

3. "Bodily injury" sustained by:
a. An individual Named Insured while "occupying" or when struck by any vehicle
owned by that Named Insured that is not
a covered "auto" for Uninsured Motorists
Coverage under this coverage form;

b. Any "family member" while "occupying" or
when struck by any vehicle owned by that
"family member" that is not a covered
"auto" for Uninsured Motorists Coverage
under this coverage form; or

c. Any "family member" while "occupying" or
when struck by any vehicle owned by the
Named Insured that is insured for Uninsured Motorists Coverage on a primary
basis under any other coverage form or
policy.
4.

Anyone :
a.

Using a vehicle without a reasonable belief that the person is entitled to do so;

b. Who, as a passenger in a vehicle, has
knowledge that the vehicle is being aper-
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While committing a felony.

D. Limit Of Insurance

1.

Regardless of the number of covered "autos'\
"insureds", premi4ms paid, claims made or
vehicles involved in the "accident", the most
we will pay for all damages resulting from any
one "accident" is the Limit Of Insurance for
Uninsured Motorists Coverage shown in the
Schedule or Declarations.

2. No one will be entitled to receive duplicate
payments for the same elements of "loss" under this coverage form and any Liability coverage form, Medical Payments Coverage endorsement or Underinsured Motorists Coverage endorsement attached to this Coverage
Part.
We will not make a duplicate payment under
this coverage for any element of "loss" for
which payment has been made by or for anyone who is legally responsible.
We will· not pay for any element of "loss" if a
person is entitled to receive payment for the
same element of "loss" under any workers'
compensation, disability benefits or similar
law.

© Insurance Services Office, Inc., 2010
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E.

(2) On an excess basis, we will pay only
our share of the loss that must be
paid under insurance providing coverage on an excess basis. Our share
is the proportion that our limit of liability bears to the total of all applicable
limits of liability for coverage on an
excess basis.

Changes In Conditions
The conditions are changed for Uninsured Motorists Coverage as follows:

1. Other Insurance in the Business Auto and
Garage Coverage Forms and Other Insur-

ance - Primary And Excess Insurance
Provisions in the Truckers and Motor Carrier
Coverage Fcinns are replaced by the following:

2.

If there is other applicable insurance available
under one or more policies or provisions of
coverage:

a. Promptly notify the police if a hit-and-run
driver is involved, and

a. The maximum recovery under all coverage forms or policies combined may
equal but not exceed the highest applicable limit for any one vehicle under any
coverage form or policy providing coverage on either a primary or excess basis.
However, the maximum recovery for
damages sustained by an individual
Named Insured or any "family member"
while "occupying" an "auto" such Named
Insured does not own, not lease, or that is
not furnished, under all coverage forms or
policies combined may equal but not exceed the sum of:

(1) The limit of liability for Uninsured Motorists Coverage applicable to the
"auto" such Named Insured or any
'family member" was "occupying" at
the time of the "accident"; and

(2) The highest applicable limit of liability
for Uninsured Motorists Coverage
under any coverage form or policy
that provides coverage for such
Named Insured or any "family member".

b. Any insurance we provide with respect to
a vehicle the Named Insured does not
own shall be excess over any other collectible uninsured motorists insurance
providing coverage on a primary basis.

c. If the coverage under this coverage form
is provided:

(1) On a primary basis, we will pay only
our share of the loss that must be
paid under insurance providing coverage on a primary basis. Our share
is the proporiion that our limit of liability bears to the total of all applicable
limits of liability for coverage on a
primary basis.
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Duties In The Event Of Accident, Claim,
Suit Or Loss is changed by adding the following:

b. Promptly send us copies of the legal papers if a "suit" is brought.

3.

Transfer Of Rights Of Recovery Against
Others To Us is changed by adding the following:

a. We shall be entitled to a recovery only after the "insured" has been fully compensated for damages.

b. If we make any payment and the "insured" recovers ·tram another party, the
"insured" shall hold the proceeds in trust
for us and pay us back the amount we
have paid.

4. The following condition is added. However,
this condition does not apply if a small claims
court having jurisdiction resolves the matter
or matters upon which we and an "insured"
do not agree.

ARBITRATION

a. If we and an "insured" disagree whether
the "insured" is legally entitled to recover
damages from the owner or driver of an
"uninsured motor vehicle" or do not agree
as to the amount of damages that are recoverable by that "insured", then the matter may be arbitrated. However, disputes
concerning coverage under this endorsement may not be arbitrated. Either
party may make a written demand for arbitration. In this event, unless otherwise
agreed to in writing, we and the "insured"
shall agree on the selection of a single
arbitrator. If we and the "insured" are unable to agree on the selection of a single
arbitrator, each party will select an arbitrator. The two arbitrators will select a
third. If the two arbitrators are unable to
agree on the selection of the third arbitrator within 30 days, either may request that
selection be made by a judge of a court

© Insurance Services Office, Inc., 2010
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(2) Any costs as set forth in the Utah

having jurisdiction. Each party will bear
the expenses for a single arbitrator
equally, or pay the expenses for the arbitrator each party selects and bear the expenses of the third arbitrator equally.

Rules of Civil Procedure;

(3) Arbitration fees; and
(4) Reasonable costs for witnesses and
depositions.

b. If an "insured" submits a claim for Unin-

If the "insured" does not disclose all material information requirecl by UTAH
CODE ANN.§ 31-A-22-305, the "insured"
may not recover costs or amounts in excess of the Limit of Insurance.

sured Motorists Coverage to arbitration ,
that "insured" shall provide to us within 30
days:

(1) A written demand for payment setting
forth the specific monetary amount;
and

The "insured" shall provide an affidavit of
costs within five days of an arbitration
award. If we object to such costs, the
costs shall be arbitrated, and such award
may not exceed $5,000.

{2) Any written statements under oath,
documents and signed authorizations
required by UTAH CODE ANN . §
31 A-22-305.

d.

Subject to our receipt of items {1) and (2)
described above, we shall, . within 60
days:

(1) Provide a written response to the "insured's" written demand for payment;
and

(2) Tender the amount, If any, that we
determine as owed to that "insured"
less any state or federal statutory
liens as provided by UTAH CODE
ANN. § 31-A-22-305.
If the amount tendered by us is the
Limit of Insurance for Uninsured Motorists Coverage, such amount shall
be accepted by that "insured".
If the amount tendered by us is less
than the Limit of Insurance for Uninsured Motorists Coverage, the "insured" may accept the amount tendered as full payment of such "insured's" claim or accept the amount
tendered as partial payment and arbitrate the remaining claim.

c. If the final award obtained through arbitration is greater than the average of the "insured's" initial written demand for payment and our initial written response, then .
we shall pay:

(1) The final award obtained through arbitration less any amount accepted
as partial payment. If the award exceeds the Limit of Insurance for Uninsured Motorists Coverage by more
than $15,000, we shall pay $15,000 ,
in addition to the Limit of Insurance
for Uninsured Motorists Coverage;
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F.

Unless both parties agree otherwise, arbitration will take place in the county in
which the "insured" lives. Local rules of
law as to arbitration procedure and evidence will apply. A written decision
agreed to by the single arbitrator or
agreed to by two of the arbitrators will be
binding, unless either party demands a
trial. This demand must be made within
20 days of service of the arbitration
award. If this demand is not made, the
amount of damages agreed to by the arbitrators will be binding.

Additional Definitions
As used in this endorsement:

1. "Family member" means a person related to
an individual Named Insured by blood, marriage or adoption, including a ward or foster
child, who is a resident of such Named lnsured's household, whether or not temporarily
residing elsewhere.

2.

"Occupying" means in, upon, using, getting
in, on, out or off.

3. "Uninsured motor vehicle" means a land motor vehicle or "trailer":

a. For which no liability bond or policy at the
time of an "accident" provides at least
$80,000 for each ·"accident", which is the
minimum combined single limit of liability,
or $25,000/$65,000 for each "accident",
which is the minimum split limits of liability, specified by UTAH CODE ANN. Section 31A-22-304.

b. For which an insuring or bonding company:
(1) Denies coverage;
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(2) Is or becomes insolvent; or
(3) Fails to confirm coverage within 60
days from the date such company receives notification of a claim by or on
behalf of the insured.

c. For which neither !he operator nor owner
can be identified and that hits or that
causes an "accident" resulting in "bodily
injury" without hitting:

(1) An individual Named Insured or any
"family member";

(2) A vehicle that such Named Insured or
any "family member" is "occupying";
or

(3) The Named lnsured's covered "auto".
If there is no physical contact with such
vehicle or "trailer", the facts of the "accident" must be proved. We will only accept
clear and convincing evidence, which
must consist of more than the "insured's"
testimony.
However, "uninsured motor vehicle" does not
include any vehicle:

a. Owned or operated by a self-Insurer under any applicable m_
otor vehicle law,
other than Utah motor vehicle law, except

CA21621010

a self-insurer who is or becomes insolvent and cannot provide the amounts required by that motor vehicle law;

b. Owned or operated by a self-insurer under Utah motor vehicle law, except a selfinsurer who is or becomes insolvent and
cannot provide the applicable minimum
limit for "bodily injury" liability specified by
UTAH CODE ANN . Section 31A-22-304.
The applicable minimum limit is:
(1) $80,000 for each "a~cident", if the
limit of liability is a single limit that
applies for ea<::h "accident"; or

(2) $25,000 for each person/$65,000 for
each "accident", if the limit of liability
is indicated as a split limit;

c. Owned by a governmental unit or agency;
d. Designed for use mainly off public roads
while not on public roads; or

e. For which a bodily injury liability bond or
policy applies at the time of the "accident"
but the amount paid for "bodily injury" under that bond or policy to an "insured" is
not enough to pay the full amount the "insured" is legally entitled to recover as
damages caused by the "accident".
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ISSUE DATE: 11-30-11

POLICY NUMBER: BA-7 5111495-12-GRP

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

UTAH UNDERINSURED MOTORISTS COVERAGE
For a covered "auto" licensed or principally garaged in, or "garage operations" conducted in , Utah, this endorsement modifies insurance provided under the following :
BUSINESS AUTO COVERAGE FORM
GARAGE COVERAGE FORM
MOTOR CARRIER COVERAGE FORM
TRUCKERS COVERAGE FORM

With respect to coverage provided by this endorsement, the provisions of the Coverage Form apply unless modified by the endorsement.
SCHEDULE

Limit Of Insurance:$ SEE CAT030

Each "Accident"

Information required to complete this Schedule, if not shown above, will be shown in the Declarations.

A. Coverage

1. We will pay all sums the "insured" is legally
entitled to recover as compensatory damages
from the owner or driver of an "underinsured
motor vehicle". The damages must result
from "bodily injury" sustained by the "insured"
caused by an "accident". The owner's or
driver's liability for these damages must result
from the ownership, maintenance or use of
the "underinsured motor vehicle".

2. We will pay under this coverage only if Paragraph a. or b. below applies:
a. The limits of any applicable liability bonds
or policies have been exhausted by payment of judgments or settlements; or
b. A tentative settlement has been made between an "insured" and the insurer of the
"underinsured motor vehicle"; and we

(1) Have been given prompt written notice of such tentative settlement; and
(2) Advance payment to the "insured" in
an amount equal to the tentative settlement within five business days after receipt of notification.
3. Any judgment for damages arising out of a
"suit" brought without our written consent is
not binding on us.
B. Who Is An Insured
If the Named Insured is designated in the Declarations as:
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1. An individual, then the following are "insureds":
a.

The Named Insured and any "family
members".

b. Anyone else "occupying" a covered
"auto" or a temporary substitute for a
covered "auto", except the Named lnsured's customers, if that Named lnsured's business is shown in the Declarations as a rental company. However, if
the customer of a rental company has no
policy of motor vehicle insurance, they
are "insured", but only up to:
(1) $20,000 for each "accident", which is
the minimum combined single limit of
liability; or
(2) $10,000/$20,000 for each "accident",
which is the minimum split limits of liability,
specified by UTAH CODE ANN. Section
31A-22-305. This supersedes any provision to the contrary. If the "auto" is a temporary substitute, the covered "auto" must
be out of service because of its breakdown, repair, servicing, "loss" or destruction.
Rental company means any person or
organization in the business of providing
private passenger motor vehicles to the
public under the terms of a rental agreement.
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"auto" for Underinsured Motorists Coverage under this coverage form; or

c. Anyone for damages he or she is entitled
to recover because of "bodily injury" sustained by another "insured".

2.

. c.

A partnership, limited liability company, corporation or any other form of organization ,
then the following are "insureds":
a.

Anyone "occupying" a covered "auto" or a
temporary substitute for a covered "auto",
except the Named lnsured's customers, if
that Named lnsured's business is shown
in the Declarations as a rental company.
However, if the customer of a rental com pany has no policy of motor vehicle insurance, they are "insured", but only up
to:

3. Anyone :

a. Using a vehicle without a reasonable belief that the person is entitled to do so;

b. Who, as a passenger in a vehicle, has
knowledge that the vehicle is being aper- ·
ated in violation of Utah Code Section 411a-1314; or

(1) $20,000 for each "accident", which is
the minimum ·combined single limit of
liability; or

c.

a.

An "insured" under 18 years of age, but
coverage is limited to medical and funeral
expenses.

b. An "insured" who is a law enforcement officer as defined in Utah Code Section 5313-103, who is injured within the course
and scope of the law enforcement officer's duties.

4. Punitive or exemplary damages.

Rental company means any person or
organization in the business of providing
private passenger motor vehicles to the
public under the terms of a rental agreement.

5. "Bodily injury" arising directly or indirectly out

b. Anyone for damages he or she is entitled

ing action in hindering or defending
against an actual or expected attack, by
any government, sovereign or other author1ty using military personnel or other
agents; or

of:
a. War, including undeclared or civil war;

b. Warlike action by a military force, includ-

to recover because of "bodily injury" sustained by another "insured".
C. Exclusions
This insurance does not apply to any of the following:

c. Insurrection,

rebellion,
revolution,
usurped power, or action taken by governmental authority in hindering or defending against any of these.

1. The direct or indirect benefit of any insurer or
self-insurer under any workers' compensation, disability benefits or similar law.

2.

While committing a felony.

However, Exclusion C.3. does not apply to
the following :

(2) $10,000/$20,000 for each "accident",
which is the minimum split limits of liability,
specified by UTAH CODE ANN . Section
31A-22-305. This supersedes any provision to the contrary. If the "auto" is a temporary substitute, the covered "auto" must
be out of service because of its breakdown, repair, servicing, "loss" or destruction.

Any "family member" while "occupying" or
when struck by any vehicle owned by the
Named Insured that is insured for Underinsured Motorists Coverage on a primary
basis under any other coverage form or
policy.

"Bodily injury" sustained by:

D. Limit Of Insurance

1. Regardless of the number of covered "autos",

a. An individual Named Insured while "oc-

"insureds", premiums paid, claims made or
vehicles involved in the "accident", the most
we will pay for all damages resulting from any
one "accident" is the Limit Of Insurance for
Underinsured Motorists Coverage shown in
the Schedule or Declarations.

cupying" or when struck by any vehicle
owned by that Named Insured that is not
a covered "auto" for Underinsured Motorists Coverage under this coverage form;

b. Any "family member" while "occupying" or
when struck by any vehicle owned by that
"family member" that is not a covered
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2.

No one will be entitled to receive duplicate
payments for the same elements of "loss" un-

© Insurance Services Office , Inc., 2010

CA31061010

045

COMMERCIAL AUTO

member" was "occupying" at the
time of the "accident"; and

der this coverage form and any Liability coverage form, Medical Payments Coverage endorsement or Uninsured Motorists Coverage
endorsement attached to this Coverage Part.

(b) The highest applicable limit of liability for Underinsured Motorists
Coverage under any coverage
form or policy that provides coverage for an individual Named Insured or any "family member".

We will not make a d_uplicate payment under
this coverage for any element of "loss" for
which payment has been made by or for anyone who is legally responsible .

(2) Any insurance we provide with respect to a vehicle the individual
Named Insured does not own shall
be excess over any other collectible
underinsured motorists insurance
providing coverage on a primary basis.

We will not pay for any element of "loss" if a
person is entitled to receive payment for the
same element of "loss" under any workers'
compensation, disability benefits or similar
law. ·

E. Changes In Conditions
The conditions are changed for Underinsured Motorists Coverage as follows:

(3) If the coverage under this coverage
form is provided:

1. Other Insurance in the Business Auto and
Garage Coverage Forms and other Insurance - Primary And Excess Insurance
Provisions in the Truckers and Motor Carrier
Coverage Forms are replaced by:

(a) On a primary basis, we will pay
only our share of the loss that
must be paid under insurance
providing coverage on a primary
basis. Our share is the proportion
that our limit of liability bears to
the total of all applicable limits of
liability for coverage on a primary
basis.

a. With respect to coverage we provide
when a covered "auto" the Named Insured owns is involved in an "accident",
the Limit of Insurance for Underinsured
Motorists Coverage applicable to that
"auto" will apply for damages for which
the owner or operator of the "underinsured motor vehicle" is legally responsible.

(b) On an excess basis, we will pay
only our share of the loss that
must be paid under insurance
providing coverage on an excess
basis. Our share is the proportion
that our limit of liability bears to
the total of all applicable limits of
liability for coverage on an excess basis.

b. If there is other applicable insurance
available under one or more policies or
provisions of coverage:
(1) The maximum recovery under all
coverage forms or policies combined
may equal but not exceed the highest
applicable limit for any one vehicle
under any coverage form or policy
providing coverage on either a primary or excess basis. However, the
maximum recovery for damages sustained by an individual Named Insured or any "famlly member" while
"occupying" an "auto" such Named
Insured does not own, not leased, or
that is not furnished, under all coverage forms or policies combined may
equal but not exceed the sum of:
(a) The limit of liability for Underinsured Motorists Coverage applicable to the "auto" an individual
Named Insured or any "family

CA31061010

2.

Duties In The Event Of Accident I Claim I
Sult Or Loss is changed by adding the following:
A person seeking Underinsured Motorists
Coverage must also promptly notify us in writing of a tentative settlement between the "insured" and the insurer of the "underinsured
motor vehicle" and allow us to advance payment to that "insured" in an amount equal to
the tentative settlement within five business
days after receipt of notification to preserve
our rights against the insurer, owner or operator of such "underinsured motor vehicle".

3.

Transfer Of Rights Of Recovery Against
others To Us is changed by adding the following:

© Insurance Services Office, Inc., 2010
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Our rights do not apply under this provision
with respect to Underinsured Motorists Coverage if we :
a.

b.

Have been given prompt written notice of
a tentative settlement between an "insured" and the Insurer of an "und erinsured motor vehicle"; and

If an "insured" submits a claim for Underinsured Motorists Coverage to arbitration,
that "insured" shall provide to us within 30
days:

(1) A written demand for payment setting
forth the specific monetary amount;
and

(2) Any written statements under oath,
documents and signed authorizations
required by UTAH CODE ANN.· §
31 A-22-305.3.

b. Fail to advance payment to the "insured"
in an amount equal to the tentative settlement within five business days after re ceipt of notification.

Subject to our receipt of items (1) and (2)
described above, we shall, within 60
days:

If we advance payment to the "insured" in an
amount equal to the tentative settlemen t
within five business days after receipt of notification:

(1) Provide a written response to the "in-

a. That payment will be separate from any

sured's" written demand for payment;
and

amount the "insured" is entitled to recover
under the provisions of Underinsured Motorists Coverage; and

4. The following condition is added. However,

(2) Tender the amount, if any, that we
determine as owed to that "insured"
less any state or federal statutory
liens as provided by UTAH CODE
ANN.§ 31-A-22-305.3.

this condition does not apply if a small claims
court having jurisdiction resolves the matter
or matters upon which we and an "insured"
do not agree. ·

If the amount tendered by us is the
Limit of Insurance for Underinsured
Motorists Coverage, such amount
shall be accepted by that "insured".

ARBITRATION

If the amount tendered by us is less
than the Limit of Insurance for Underinsured Motorists Coverage, the "insured" may accept the amount tendered as full payment of such "insured's" claim or accept the amount
tendered as partial payment and arbitrate the remaining claim.

b. We also have a right to recover the advance payment.

a.
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If we and an "insured" disagree whether
the "insured" is legally entitled to recover
damages from the owner or driver of an
"underinsured motor vehicle" or do not
agree as to the amount of damages that
are recoverable by that "insured", then
the matter may be arbitrated. However,
disputes concerning coverage under this
endorsement may not be arbitrated. Either party may make a written demand for
arbitration. In this event, unless otherwise
agreed to in writing, we and the "insured"
shall agree on the selection of a single
arbitrator. If we and the "insured" are unable to agree on the selection of a single
arbitrator, each party will select an arbitrator. The two arbitrators will select a
third. If they cannot agree within 30 days,
either may request that selection be
made by a judge of a court having jurisdiction. Each party will bear the expenses
for a single arbitrator equally, or pay the
expenses for the arbitrator each party selects and bear the expenses of the third
arbitrator equally.

c.

If the final award obtained through arbitration is greater than the average of the "insured's" initial written demand for payment and our initial written response, then
we shall pay:
(1) The final award obtained through arbitration less any amount accepted
as partial payment. If the award exceeds the Limit of Insurance for Underinsured Motorists Coverage by
more than $15 ,000, we shall pay
$15,000, in addition to the Limit of Insurance for Underinsured Motorists
Coverage;

(2) Any costs as set forth in the Utah
Rules of Civil Procedure;
(3) Arbitration fees; and
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(4) Reasonable costs for witnesses and
depositions.
If the "insured" does not disclose all material information required by UTAH
CODE ANN . § 31-A-22-305.3, the "insured" may not recover costs or amounts
in excess of the Limit of Insurance.
The "insured" shall provide an affidavit of
costs within five days of an arbitration
award. If we object to such costs , the
costs shall be arbitrated, and such award
may not exceed $5,000.

d. Unless both parties agree otherwise, arbitration will take place in the county in
which the "insured" lives. Local rules of
law as to arbitration procedure and evidence will apply. A writteri decision
agreed to by the single arbitrator or
agreed to by two of the arbitrators will be
binding , unless either party demands a
trial. This demand must be made within
20 days of service of the arbitration
award. If this demand is not made, the
amount of damages agreed to by the arbitrators will be binding.

of the "accident" but the amount paid for
"bodily injury" under that bond or policy to an
"insured" is not enoughJo pay the full amount
the "insured" is legally entitled to recover as
damages caused by the "accident".
However, "underinsured motor vehicle" does
not include any vehicle:

a.

Owned by a governmental unit or agency;
or

b.

Designed for use mainly off public roads
while not on public roads.

c.

For which no liability bond or policy at the
time of the "accident" provides at least
$80,000 for each "accident", which is the
minimum combined single limit for "bodily
injury" liability, or $25 ,000/$65,000 for
each "accident", which is the minimum
split limits of liability, specified by UTAH
CODE ANN. Section 31A-22-304.

d.

For which an insuring or bonding company denies coverage or is or becomes
insolvent; or

e. That is a hit-and-run vehicle whose operator or owner cannot be identified and
that hits or causes an "accident" resulting
in "bodily injury" without hitting:

F. Additional Definitions ·
As used in this endorsement:

(1) The individual Named Insured or any

1. "Family member" means a person related to

"family member";

the individual Named Insured by blood, marriage or adoption, including a ward or foster
child, who is a resident of such Named lnsured's household, whether or not temporarily
residing elsewhere.
2.
3.

"Occupying" means in, upon, using, getting
in, on, out or off.
"Underinsured motor vehicle" means a land
motor vehicle or "trailer" for which a bodily injury liability bond or policy applies at the time

CA31061010

(2) A vehicle that such Named Insured or
any "family member" is "occupying";
or

(3) The individual Named lnsured's covered "auto".

f.

That is owned or leased by t,he Named
Insured, the Named lnsured's spouse, or
any ''family member" who is a dependent
of the Named Insured.
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THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

BUSINESS AUTO EXTENSION ENDORSEMENT
This endorsement modifies insurance provided under the following :
BUSINESS AUTO COVERAGE FORM
With respect to coverage prov·ided by this endorsement, the provisions of the Coverage Form apply unless modified by the endorsement.
GENERAL DESCRIPTION OF COVERAGE - This endorsement broadens coverage. However, coverage for any
injury, damage or medical expenses described in any of the provisions of thi~ endorsement may be excluded or
limited by another endorsement to the Coverage Part, and these coverage broadening provisions do not apply to
the extent that coverage is excluded or limited by such an endorsement. The following listing is a general coverage description only. Limitations and exclusions may apply to these coverages. Read all the provisions of this endorsement and the rest of your policy carefully to determine rights, duties, and what is and is not covered.

A. BROAD FORM NAMED _INSURED

H. HIRED AUTO PHYSICAL DAMAGE - LOSS
OF USE - INCREASED LIMIT

8 . BLANKET ADDITIONAL INSURED

I.

C. EMPLOYEE HIRED AUTO

J. PERSONAL EFFECTS

D. EMPLOYEES AS INSURED

K. AIRBAGS

E. SUPPLEMENTARY PAYMENTS - INCREASED
LIMITS

L. NOTICE AND KNOWLEDGE OF ACCIDENT
OR LOSS

F. HIRED AUTO - LIMITED WORLDWIDE
COVERAGE- INDEMNITY BASIS

M. BLANKET WAIVER OF SUBROGATION

G. WAIVER OF DEDUCTIBLE - GLASS

N. UNINTENTIONAL ERRORS OR OMISSIONS

PHYSICAL DAMAGE - TRANSPORTATION
EXPENSES - INCREASED LIMIT

PROVISIONS
A. BROAD FORM NAMED.INSURED
The following is added to Paragraph A.1., Who Is
An Insured, of SECTION II - LIABILITY COVERAGE:
Any organization you. newly acquire or form during the policy period over which you maintain
50% or more ownership interest and that is not
separately insured for Business Auto Coverage.
Coverage under this provision is afforded only until the 1Both day after you acquire or form the organization or the end of the policy period, whichever is earlier.

B. BLANKET ADDITIONAL INSURED
The following is added to Paragraph c. in A.1.,
Who Is An Insured, of SECTION II - LIABILITY
COVERAGE:
Any person or organization who is required under
a written contract or agreement between you and
that person or organization, that is signed and
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executed by you before the "bodily injury" or
"property damage" occurs and that is in effect
during the policy period, to be named as an additional insured is an "Insured" for Liability Coverage, but only for damages to which this insurance
applies and only to the extent that person or organization qualifies as an "insured" under the
Who Is An Insured provision contained in Section

11.

C. EMPLOYEE HIRED AUTO
1. The following is added to Paragraph A.1.,
Who Is An Insured, of SECTION II - LIABILITY COVERAGE:
An "employee" of yours is an "insured" while
operating an "auto" hired or rented under a
contract or agreement in that "employee's"
name, with your permission, while performing
duties related to the conduct of your business.

~ 2010 The Travelers Indemnity Company.
Includes copyrighted material of Insurance Services Office, Inc. with Its permission.
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2. The following replaces Paragraph b. in 8.5.,
Other Insurance , of SECTION IV - BUSI-

NESS AUTO CONDITIONS :

b. For Hired Auto Physical Damage Coverage, the following are deemed to be covered "autos" you own :

(1) Any covered "auto" you lease, hire,
rent or borrow; and

(2) Any covered "auto" hired or rented by
your "employee" under a contract in
that individual "employee's" name,
with your permission, while performing duties related to the conduct of
your business.
However, any "auto" that is leased, hired,
rented or borrowed with a driver is not a
covered "auto".

D. EMPLOYEES AS INSURED
The following is added to Paragraph A.1., Who Is
An Insured, of SECTION II - LIABILITY COV-

ERAGE:
Any "employee" of yours is an "insured" while using a covered "auto" you don't own, hire or borrow
in your business or your personal affairs .

E. SUPPLEMENTARY PAYMENTS - INCREASED
LIMITS

1. The following replac;:es Paragraph A.2.a.(2),
of SECTION II - LIABILITY COVERAGE:

(2) . Up to $3,000 for cost of bail bor,ds (including bonds for related traffic law violations) required because of an "accident"
we cover. We do not have to furnish
these bonds.

2. The following replaces Paragraph A.2.a.(4),
of SECTION II - LIABILITY COVERAGE:
(4) All reasonable expenses incurred by the
"insured" at our request, including actual
loss of earnings up to $500 a day because of time off from work.
F.

HIRED ·AUTO - LIMITED WORLDWIDE COV-

ERAGE - INDEMNITY BASIS
The following replaces Subparagraph (5) in Paragraph 8.7., Policy Period, Coverage Territory,

of SECTION IV - BUSINESS AUTO' CONDITIONS:
(5) Anywhere in the world , except any country or
jurisdiction while any trade sanction, embargo, or similar regulation imposed by the
United States of America applies to and prohibits the transaction of business with or
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within such country or jurisdiction, for Liability
Coverage for any covered "auto" that you
lease, hire , rent or borrow without a driver for
a period of 30 days or less and that is not an
"auto" you lease, hire, rent or borrow from
any of your "employees" , partners (if you are
a partnership), members '(if you are a limited
liability company) or members of their households.
(a) With respect to any claim made or "suit"
brought outside the United States of
America, the territories and possessions
of the United States of America, Puerto
Rico and Canada:

(I) You must arrange to defend the "insured" against, and investigate or settle any such claim or "suit" and keep
us advised of all proceedings and actions.
(ii) Neither you nor any other involved
"insured" will make any settlement
without our consent.

(iii) We may, at our discretion, participate
in defending the "insured" against, or
in · the settlement of,. any claim or
"suit".
(iv) We will reimburse the "insured" for
sums that the "insured" legally must
pay as damages because of "bodily
injury" or "property damage" to which
this insurance applies, that the "insured" pays with our consent, but
only up to the limit described in Paragraph C., Limit Of Insurance, of SECTION II - LIABILITY COVERAGE.

(v) We wlll reimburse the "insured" for
the reasonable expenses incurred
with our consent for your investigation of such claims and your defense
of the "insured" against any such
"suit", but only up to and included
within the limit described in Paragraph C., Limit Of Insurance, of
SECTION II - LIABILITY COVERAGE, and not in addition to such limit.
Our duty to make such payments
ends when we have used up the applicable limit of insurance in payments for damages , settlements or
defense expenses .
(b) This insurance is. excess over any valid
and collectible other insurance available

© 2010 Th e Travelers Indemnity Company.
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to the "insured" whether primary, excess
contingent or on any other basis .

J. PERSONAL EFFECTS
The following is added to Paragraph A.4., Coverage Extensions, of SECTION Ill - PHYSICAL
DAMAGE COVERAGE:

(c) This insurance is not a substitute for required or compulsory insurance In any
country outside the United States, Its territories and possessions, Puerto Rico and
Canada.
You agree to maintain all required or
compulsory insurance in any such country up to the minimum limits required by
local law. Your failure to comply with
compulsory insurance requirements will
not invalidate the coverage afforded by
this policy, but we will only be liable to the
same extent we would have been liable
had you complied with the compulsory insurance requirements.

Personal Effects
We will pay up to $400 for "loss" to wearing apparel and other personal effects which are:
(1) Owned by an "insured"; and
(2) In or on your covered "auto".
This coverage applies only in the event of a total
theft of your covered "auto".
No deductibles apply to this Personal Effects
coverage.

K. AIRBAGS
The following is added to Paragraph 8.3., Exclusions, of SECTION Ill - PHYSICAL DAMAGE
COVERAGE:

(d) It is understood that we are not an admitted or authorized insurer outside the
United States of America, its territories
and possessions, Puerto Rico and Canada. We assume no responsibility for the
furnishing of certificates of insurance, or
for compliance in any way with the laws
of other countries relating to insurance.
G. WAIVER OF DEDUCTIBLE - GLASS
The following is added to Paragraph D., Deductible, of SECTION Ill - PHYSICAL DAMAGE
COVERAGE:

Exclusion 3.a. does not apply to "loss" to one or
more airbags in a covered "auto" you own that inflate due to a cause other than a cause of "loss"
set forth In Paragraphs A.1.b. and A.1.c., but
only:

a. If that "auto" is a covered "auto" for Comprehensive Coverage under this policy;

b. The airbags are no! covered under any warranty; and
c. The airbags were not intentionally inflated.
We will pay up to a maximum of $1,000 for any
one "loss".

No deductible for a covered "auto" will apply to
glass damage if the glass Is repaired rather than
replaced.
H. . HIRED AUTO PHYSICAL DAMAGE - LOSS OF
USE - INCREASED LIMIT
The following replaces the last sentence of Paragraph A.4.b., Loss Of Use Expenses, of SECTION Ill - PHYSICAL DAMAGE COVERAGE:
However, the most we will pay for any expenses
for loss of use is $65 per day, to a maximum of
$750 for any one "accident".

I.

L.

NOTICE AND KNOWLEDGE OF ACCIDENT OR
LOSS
The following is added to Paragraph A.2.a., of
SECTION IV- BUSINESS AUTO CONDITIONS:
Your.duty to give us or our authorized representative prompt notice of the "accident" or "loss" applies only when the "accident" or "loss" is known
to :

PHYSICAL DAMAGE ·- TRANSPORTATION
EXPENSES - INCREASED LIMIT

(a) You (if you are an individual);

The following replaces the first sentence in Paragraph A.4.a., Transportation Expenses, of
SECTION Ill - PHYSICAL DAMAGE COVERAGE:

(c) A member (if you are a limited liability company);

We will pay up to $50 per day to a maximum of
$1 ,500 for temporary transportation expense incurred by you because of the total theft of a covered "auto" of the private passenger type.
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(b) A partner (if you are a partnership);

(d) An executive officer, director or insurance
manager (If you are a corporation or other organization); or
(e) Any "employee" authorized by you to give notice of the "accident" or "loss".

© 2010 The Travelers Indemnity Company.
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M. BLANKET WAIVER OF SUBROGATION
The following replaces Paragraph A.5., Transfer
Of Rights Of Recovery Against Others To Us,
of SECTION IV - BUSINESS AUTO CONDI-

TIONS:

5. Transfer Of Rights Of Recovery Against

such contract. The waiver applies only to the
person or organization designated in such
contract.

N. UNINTENTIONAL ERRORS OR OMISSIONS
The following is added to Paragraph 8.2., Concealment, Misrepresentation, Or Fraud, of

Others To .Us

SECTION IV - BUSINESS AUTO CONDITIONS :

We waive any right of recovery we may have
against any person or organization to the extent required of you by a written contract
signed and executed prior to any "accident"
or "loss", provided that the "accident" or "loss"
arises out of operations contemplated by

The unintentional omission of, or unintentional
error in, any information given by you shall not
prejudice your rights under this insurance. However this provision does not affect our right to collect additional premium or exercise our right of
cancellation or non-renewal.
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052

COMMERCIAL AUTO .POLICY
ENDORSEMENT - CA T8 00 01 12
POLICY NUMBER

**

THIS ENDORSEMENT CHANGES THE POLICY.

BA-7511L495-12-GRP

PLEASE READ IT CAREFULLY.

NAMED INSURED

IT IS AGREED THAT:
MID-STATE CONSULTANTS INC;
MID-SOUTH CONSULTING
ENGINEERS, INC.

EFFECTIVE DATE 01-27-12
PAGE 0001
DATE OF ISSUE

EXPIRATION DATE
11-30-11

01-27-13

**

POLICY NUMBER: BA-7 5111495-12 -GRP

ISSUE DATE: 11-30-11

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

ALASKA CHANGES - ATTORNEY'S FEES
This endorsement modifies insurance provided under the following :

COMMERCIAL AUTOMOBILE COVERAGE PART
COMMERCIAL GENERAL LIABILITY COVERAGE PART
COMMERCIAL LIABILITY UMBRELLA COVERAGE PART
COMMERCIAL PROPERTY - LEGAL LIABILITY COVERAGE FORM
COMMERCIAL PROPERTY - MORTGAGEHOLDER'S ERRORS AND OMISSIONS COVERAGE FORM
FARM COVERAGE PART
FARM UMBRELLA LIABILITY POLICY
LIQUOR LIABILITY COVERAGE PART
MEDICAL PROFESSIONAL LIABILITY COVERAGE PART
OWNERS AND CONTRACTORS PROTECTIVE LIABILITY COVERAGE PART
POLLUTION LIABILITY COVERAGE PART
PRODUCTS/COMPLETED OPERATIONS LIABILITY COVERAGE PART
RAILROAD PROTECTIVE LIABILITY COVERAGE PART
SCHEDULE
Attorney's Fees For A Judgment Of

Additional Premium

$ 0

$

Information required to complete this Schedule, if not shown above, will be shown in the Declarations.

In any "suit" we defend in Alaska, our obligation
under Supplementary Payments to pay all costs
taxed against the "insured" is amended by the
following:

A. We will pay that portion of the attorney's fees
awarded as costs which does not exceed the
amount allowed for a contested case in the
schedule of attorney's fees contained in Alaska

IL 01 21 09 08

Civil Rule 82 for a judgment equal to the applicable Limit of Insurance.

B. However, if a premium and a judgment amount
are shown in the Schedule, we will pay, instead of
the attorney's fees provided in Paragraph A.
above, that portion of the attorney's fees awarded
as costs which do not exceed the amount allowed
for a contested case in Civil Rule 82 for the judgment amount shown in the Schedule.

© Insurance Services Office, Inc., 2008
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TRAVELERSJ
385 WASHINGTON STREET
ST . PAUL

MN

LENDER'S CERTIFICATE OF
INSURANCE- FORM A

55102

Issue Date: 11- 3 o-11
Policy Number: BA-75111495-12-GRP

1. CERTIFICATE HOLDER:

MOUNTAIN HIGH FCU
90 WEST CENTER
SPANISH FORK

UT 84660

2. NAMED INSURED: MID-STATE CONSULTANTS INC;
AND AS PER CA T8 00
1475 N 200 W
1475 NORTH 200 WEST
NEPHI

UT 84648-8902

3. CERTIFICATION - We certify that we have issued the policy to the Named Insured for the policy period as

identified in this Certificate. Notwithstanding any requirements, terms or conditions of any contract or other
document with respect to which this Certificate may be issued, the insurance is that which we customarily ·
provide for the coverage indicated in item 6. below. This Certificate is issued as a matter of information only
and does not amend, extend or alter the coverage afforded by the policy.
4. POLICY PERIOD: 01-27-12
5. INSURING COMPANY:

to 01-27-13

TRAVELERS INDEMNITY COMPANY OF AMERICA

6. INSURANCE

Vehicles

Coverages:

-

The policy names the Certificate Holder as a Loss Payee
according to its Loss Payable Clause (see item 7, Special
Provisions), for the vehicles described below:
A= Comprehensive
B = Specified Perils
C = Collision

DESIGNATED VEHICLE(S)
2003 CHEVROLET
2005 CHEVROLET
2005 CHEVROLET
2005 CHEVROLET
2005 CHEVROLET

IL TO 10 12 86

1GNDT13X53K174105
1GNDT13Xl5K104457
1GNDT13X35Kl05237
1GNDT13X45K105344
1GNDT13X35Kl05884

COVERAGES AND DEDUCTIBLE
C - $
500
- $ 500
500
C - $
$
500
C - $
500
- $ 500
C - $
500
- $ 500
C - $
500
- $ 500

A
A
A
A
A

-
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LENDER'S CERTIFICATE OF
INSURANCE-FORM A

Policy Number: BA-7511L495-12-GRP

7. SPECIAL PROVISIONS:
LOSS PAYABLE CLAUSE

A. We will pay you and the loss payee named in the policy for "loss" to a covered "auto", as interest may
appear.

·8. The insurance covers the interest of the loss payee unless the "loss" results from conversion, secretion
or embezzlement on your part.

C. We may cancel the policy as allowed by the CANCELLATION Common Policy Condition. Cancellation
ends this agreement as to the loss payee's interest. If we cancel the policy we will mail you and the loss
payee the same advance notice.

D. If we make any payment to the loss payee, we will obtain their rights against any other party notice.
8. NOTICE OF CANCELLATION - If we elect to cancel the policy or the Coverage Part which applies to the
property described in item 6. of this Certificate, we will mail to the Certificate Holder written notice at least
10 days before the date our cancellation takes effect. If more than 10 days notice to the Certificate Holder is
provided in this Certificate or is required by law, we will mail written notice according to such provision or
requirement.

9. DEFINITIONS - As defined in the policy, the words "we," "us" and "our" refer to the Company providing this
insurance. The words "you" and "your" refer to the Named Insured shown in the Declarations of the policy.

COUNTERSIGNED BY:

Authorized Representative

ILT0101286
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529 Fed.Appx. 954 (10th Cir. 2013)
FEDERATED SERVICE INSURANCE COMPANY, a
Minnesota
corporation,
Plaintiff-Counter-Defendant-Appellee,
v.

DANNY
Defendant-Counter-Claimant-Appellant

MARTINEZ,

No. 11-2183

reversed a grant of summary judgment in favor of
Federated, concluding that Capitol had not validly rejected
UM/UIM insurance fo r non-managemen t employees like
Martinez. Federated Serv. Ins. Co. v. Martinez. 385
Fed.Appx. 845, 846-47 ( I0th Ci r. 20 I 0) (unpublished). On
remand, the district court granted summary judgment in
favor of Federated after determining that Martinez was
covered for UM/UIM purposes only if occupying a vehicle
covered by the policy at the time of the accident; Martinez
admits he was not. Martinez appeals for a second time.
Exercising jurisdiction under 28 U.S.C. § 1291 , we reverse
and remand.

I

United States Court of Appeals, Tenth Circuit
July 19, 2013
UNPUBLISHED OPINION
(D.C. No. I :06-CV-00638-JAP-WDS). (D.N.M.).
For
FEDERATED
SERVICE
INSURANCE
COMPANY,
a
Minnesota
corporation,
Plaintiff-Counter-Defendant - Appellee : Robert E. Hanson,
Lauren Keefe, Peifer, Hanson & Mullins, Albuquerque,
NM.
For
DANNY
MARTINEZ,
Defendant-Counter-Claimant - Appellant: Steven Cox
Ewing, Esq., Law Office of Steve Ewing, Albuquerque,
NM; James T. Roach, James T. Roach, Attorney At Law,
Albuquerque, NM; Janet Santillanes, Esq., Janet
Santillanes, P.C. , Albuquerque, 1\1M.
Before LUCERO, HOLMES, Circuit Judges, and
BRIMMER,[**] District Judge.
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ORDER AND JUDGMENT[*]

Carlos F. Lucero, Circuit Judge
On May 11 , 2005, Danny Martinez was working on
the premises of his employer, Capitol Motor Company ("
Capitol" ), when he was struck by a car driven by an
uninsured motorist. He and Capitol's insurer, Federated
Service Insurance Company (" Federated" ), dispute
whether
Federated
is
required
to
pay
uninsured/underinsured motorist (" UM/UIM" ) benefits to
Martinez under Capitol's insurance policy.
In this case's prior appearance before this court, we

Under the " Garage Coverage" section of Capitol's
policy in effect at the time of Martinez's May 2005
accident, Federated agreed to pay " all sums an 'insured'
legally must pay as damages because of 'bodily injury' or
'property damage' to which thi s insurance applies caused by
an 'accident' and resulting from 'garage operations' other
than the ownership, maintenance or use of covered 'autos."'
Under the header" Who Is An Insured," the policy provides
that " employees ... while acting within the scope of their
duties" are " 'insureds' for 'garage operations' other than
covered 'autos."'
The policy initially provided UM/UIM coverage to
any person who qualified as an insured. However, an
endorsement with an effective date of March I, 2005 rejects
UM/UIM coverage for insureds other than officers,
directors, partners, or owners of Capitol and their family
members. A related endorsement, also with an effective
date of March 1, 2005, sets forth the terms of UM/UIM
coverage. It states that " the provisions of the Coverage
Form apply unless modified by the endorsement." The
endorsement provides that " [a]nyone other than a Class l
'insured'" is covered " while 'occupying' a covered 'auto."'
Employees are included within the definition of" [a]nyone
other than a Class I 'insured."'
After his accident, Martinez asserted a claim under the
policy. Federated denied the claim and filed a declaratory
judgment
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action to determine whether it was required to pay
UM/UIM benefits to Martinez. In its complaint, Federated
alleged that UM/UIM " coverage was declined or rejected
for employees of Capitol Motor Company as set forth" in
the UM/UIM " Limit of Insurance" endorsement. Federated
also claimed generally that " [o]ther provisions and

conditions of the Federated policy may [] preclude
uninsured or underinsured coverage for Mr. Martinez."

Ma11inez timely ap pealed.
II

Both pai1ies filed motions for summary judgment on
the issue of whether Capitol had validly rejected UM/ UIM
coverage for non-management employees. Concluding that
coverage had been validly rejected, the district court
granted summary judgment to Federated. Martinez appealed
to this court. We certified the following question to the New
Mexico Supreme Court : " For a valid rejection of UM/ UIM
coverage under New Mexico law, must that rejection be
written, signed by the insured, and attached to the policy?"
Federated Serv. Ins. Co. v. Martin ez. 300 Fed.Appx. 6 J8,
618- I 9 ( I 0th Cir. 2008) (unpublished).
In response, the New Mexico Supreme Court
concluded that " an insurer must obtain a written rejection
of UM/VIM coverage from the insured in order to exclude
it from an automobi le liability insurance policy."
Marckstadt v. Lockheed Martin Corp. , 2010 NMSC I. 147
N.M. 678, 228 P.3d 462, 464 (N.M. 2009). In Mart1nez's
case, the court noted that " it appears undisputed that the
policy provided some liability coverage for the injured
employee," and that it was " uncontested that Capitol
intended to reject [UM/VIM] coverage." Id. at 466.
However, the state court ruled that " the question of the
intent to include or not to include the third-party
beneficiaries in UM/VIM coverage is irrelevant because the
issue is whether the rejection, if any, conformed with the
requirements of the statute and the regulation." Id. at 472.
Because the March I, 2005 endorsement did not fulfill
statutory requirements for rejection, we held that Capitol
had not validly rejected UM/VIM insurance. Martinez, 385
Fed.Appx. at 846-47. We accordingly reversed the grant of
summary judgment in favor of Federated and remanded for
proceedings not inconsistent with our order and judgment.
Id. at 849-50.
On remand, the district court granted partial summary
j udgment to Martinez. Federated moved for reconsideration
contending the prior proceedings established only tha~
Capitol did not effectively reject VM/UIM coverage for
non-management employees, but did not decide whether
Martinez's injuries were eligible for UM/VIM coverage,
whether and how Martinez might be entitled to stack
coverage, or the extent of Martinez's damages. The district
court granted Federated's motion for reconsideration.
After further briefing, the district court granted
summary judgment in favor of Federated. It concluded that
Martinez, as an employee of Capitol, was covered for
UM/VIM purposes only if he was occupying a vehicle
covered by the policy. Because Martinez was not occupying
a covered vehicle at the time of his injury, the district court
concluded he was not entitled to UM/UIM insurance.

Under Federal Rule of Civil Procedure 56, a court "
shall grant summary judgment if the movant shows that
there is no genuine dispute as to any material fact and the
movant is entitled to judgment as a matter of law."
Fed.R.Civ.P. 56(a). A decision granting summary j udgment
presents a question of law that we review de novo
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. See Wallace v. Microsoft Co,p. , 596 F.3d 703 , 707 (10th
Cir. 2010).
The parties agree th at New Mexico law governs this
dispute. If a state's highest court has not addressed a
dispositive legal issue, a federal court " must determine
what decision the state court would make if faced with the
same facts and issues" by considering state intermediate
appellate court decisions, " decisions of other states, federal
decisions, and the general weight and trend of authority."
Armijo v. Ex Cam, Inc. , 843 F.2d 406,407 (10th Cir. 1988).
" [W]e review the district court's determination of state law
de novo .... " Butler v. Union Pac. R.R. Co., 68 F.3d 378,
379 (10th Cir. 1995) (italics omitted).

A
By statute, every New Mexico automobile liability
insurance policy is required to insure against damages from
uninsured or underinsured motorists unless such coverage is
rejected in writing by the insured. Sec N.M. Stat. §
66-5-301; N.M. Admin. Code § 13 .12.3.9. " Section
66-5-3010 embodies a public policy of New Mexico to
make uninsured motorist coverage a part of every
automobile liability insurance policy issued in this state,
with certain limited exceptions." Romero v. Dairyland Ins.
Co., 1990 - NMSC 111, 111 N.M. 154, 803 P.2d 243 , 245
(N.M. 1990); accord Marckstadt, 228 P.3d at 468-69 ("
Section 66-5-301 and [N.M. Admin. Code § 13. 12.3.9)
were designed to expand insurance coverage to protect the
public from damage or injury caused by other motorists
who were not insured and could not make the impaired
party whole." (quotation omitted)).
In a pair of recent cases, Progressive Northwestern
Insurance Co. v. Weed Warrior Services, 2010 NMSC 50,
149 N.M. 157, 245 P.3d 1209 (N.M. 2010), and Jordan v.
Allstate Insurance Co., 2010 NMSC 51, 149 N.M. 162, 245
P.3d 1214 (N.M. 2010), the New Mexico Supreme Court
emphasized that insurers must include UM/UIM coverage
in all policies unless it is explicitly rejected. The court noted
that in interpreting § 66-5-301, New Mexico courts have "
long app lied a qualitatively different analysis than [they]
use when construing many other types of statutes and

insurance policies." Jordan, 245 P.3d at 12 19. The statute "
must be construed liberally" because it is remedial in
nature. Weed Warrior, 245 P.3d at 1213. In both cases, the
New Mexico Supreme Court interpreted § 66-5-30 I
expa nsivel y, clarifying that it " requires an insurer to offer
UM/UIM coverage in an amount equal to the liability limits
of the policy," Weed Warrior, 245 P.3d at 1214, and" [t]he
provi sion of the maxi mum possible amount of UM/UIM
coverage in every insurance policy is the default rule, and
any exception to that rule must be construed strictly to
protect the insured," Jordan, 245 P.3d at 1219 (quotation
omitted). In particular, the court held " that the choice of the
insured to purchase any lower amount [o f UM/UIM
coverage] functions as a rejection of that maximum amount
of coverage statutorily possible," Weed Warrior, 245 P.3d
at 1214, and thus such choices must comply with the
stringent requirements for a valid rejection.
Similarly, in the prior appeal of this case, the New
Mexico Supreme Court answered our certified question by
concluding that UM/UlM coverage will be read into a
policy unless the requirements for rejecting UM/UIM
coverage are " strictly met." Marckstadt, 228 P.3d at 468.
The court rejected the insurers' assertion that the intent of
the parties was dispositive, distinguishing a prior case,
Jaramillo v. Providence Washington Insurance Co., 1994 NMSC 018, 117 N.M. 337,871 P.2d 1343 (N.M. 1994). In
Jaramillo, the New Mexico Supreme Court held that " if the
premium-paying insured and insurer agree that [a] third
party was not intended to be included under
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the provision allowing stacking, their understanding should
control." Marckstadt, 228 P.3d at 472 (citing Jaramillo, 871
P.2d at 1348). The Marckstadt opinion explained:
The case before us is distinguishable from Jaramillo. Here,
there is no dispute that Appellants were the intended
beneficiaries of liability coverage under their employers'
policies. The only dispute is whether this coverage included
UM/UIM coverage. Unlike the availability of policy
stacking in Jaramillo, the question of the presence of
UM/UIM coverage under an automobile liability policy is
not a question of intent. Section 66-5-30 I and [N.M.
Admin. Code§ 13 .12.3.9] provide that automobile liability
policies shall contain UM/UIM coverage in the absence of
an appropriate rejection, irrespective of the parties' intent.
Appellants recognize this principle and argue that rejection
was ineffective, and therefore, as a matter of law, their
coverage includes UM/UIM coverage. Unlike Jaramillo, in
which the central question of the case had to be settled by
referring to the parties' intent in signing the contract, here,
the question of the intent to include or not to include the
third-party beneficiaries in UM/UIM coverage is irrelevant
because the iss ue is whether the rej ection, if any, conformed

with the requirements of the statute and the regulation.
Marckstadt, 228 P.3d al 472 (citation omillecl).
B
In determining that the policy at issue provided
UM/UIM coverage only when occupying a covered auto,
the district court relied on an endorsement restricting the
sco pe of UM/UIM coverage. We conclude that this was
error.
As th e prior proceedings in this case established,
Federated failed lo obtain an effective rejection of UM/UIM
coverage from Capitol. Federated Serv. Ins. Co., 385
Fed .Appx. at 849 (" [W]e conclude that Capitol Motor did
not reject UM coverage for non-management employees.").
Under these circumstances, New Mexico law requires that
we " reform the polic[y] to provide UM/UIM coverage
equal to the liab ility limits." Jordan, 245 P.3d at 1217. In
reforming the policy, we look to the liability coverage
portion of the policy to determine the scope of UM/UIM
coverage.
Under the " Garage Coverage" section of the
policy,[!] Federated covers " all sums an 'insured' legally
must pay as damages because of 'bodily injury' or 'property
damage' to which this insurance applies caused by an
'accident' and resulting from 'garage operations' other than
the ownership, maintenance or use of covered 'autos."' And
the policy states that " employees" are " insureds" for "
'garage operations' other than covered 'autos'" while they
are " acting within the scope of their duties." Accordingly,
Martinez would have liability coverage under the policy for
the accident at issue: he was an employee acting within the
scope of his duties when an accident occurred, and the
accident resulted from " 'garage operations' other than the
ownership, maintenance or use of covered 'autos.'" The
New Mexico Supreme Court acknowledged that " there is
no dispute that Appellants were the intended beneficiaries
of liability coverage under their employers'
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policies.'' Marckstadt, 228 P.3d at 472.
Because Martinez was an insured for liability
purposes under the circumstances presented, and because
Federated did not obtain a valid rejection of UM/UIM
coverage, the policy must be reformed to provide UM/UIM
coverage " equal to the liability limits." Jordan, 245 P.3d at
1217. We construe this rule as requiring UM/UIM coverage
for accidents in which an insured would have been covered
for liability purposes. As the New Mexico Supreme Court
has held, " [t]he provision of the maximum possible amount
of UM/UIM coverage in every insurance policy is the
default rule, and any exception to that rule must be

construed strictly to protect the insured." Id. at 1219
(quotation omitted). Accordingly, " the requirements for a
valid rejection [ound in [N .M. Admin. Code§ 13.12.3.9]
must be complied with when an insured purchases some
UM/ UIM coverage but rejects UM/UIM coverage equal to
the liability limits. because any other outcome would create
an unprincipled anomaly in the fabric of our law." Id. at
1220.
Looking to the liability portion of a policy to
determine the extent of UM/ UIM coverage most often
occurs wi th respect to coverage limits. In both Jordan and
Weed Warrior, the issue was whether an insurance policy
should be reformed such that an insured recovered the same
amount under the liability and UM/UIM provisions; it was
not di sputed that the plaintiffs in those cases were insured
for UM/UIM purposes. See Jordan 245 P.3d at 1217-18;
Weed Warrior, 245 P.3d at 1210, 1214. In contrast, this
appeal concerns the scope of risk Federated agreed to insure
under the UM/ UIM provision, not the UM/UIM liability
limits.
However, we read the broad language of Jordan and
Weed Warrior as applying beyond the question of coverage
limits. See Jordan, 245 P.3d at 1219 ( New Mexico courts
have " liberally interpreted" the UM/UIM provisions to
afford " the maximum possible amount of UM/UIM
coverage in every insurance policy" ); Weed Warrior, 245
P.3d at 1213 (New Mexico's UM/UlM statute must be "
construed liberally" ); cf. Marckstadt, 228 P.3d at 468-69.
Similarly, in State Farm Mutual Automobile Insurance Co.
v. Marquez, 2001 NMCA 53, 130 N.M. 591 , 28 P.3d 1132
(N.M. Ct.App. 2001), the New Mexico Court of Appeals
reformed UM/ UIM coverage in a manner that did not
involve the amount recoverable under the policy. In
Marquez, the court held that a territorial restriction on
UM/UIM coverage was invalid, and read into the policy the
broader territorial coverage contained in the liability portion
of the policy. Id. at 1134. The court concluded that " the
legislature intended for uninsured motorist coverage to
app ly in the same amounts and in the same territory as a
particular policy provides for liability coverage." Id.
Given that the purpose of Section 66-5-301 is to protect an
insured as if the uninsured motorist had liability coverage,
and that the amount of uninsured motorist coverage depends
on the amount of liability coverage, we conclude that the
legislature also intended that the geographical scope of
uninsured motorist coverage depends on and must be equal
to the scope of liability coverage.
Marquez, 28 P.3d at 1134 (citation omitted). A federal
district court decision reads Marquez as " finnly
establishing that liability coverage sets the parameters of
UM coverage." Farm Bureau Mui. Ins. Co. v. Jameson, 472
F.Supp.2d 1272, 1282 (D.N .M. 2006) (cited favorably by

Weed Warrior, 245 P.3d at 1211). We agree with this
reading.
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Additionally, other states have construed statutes
similar to New Mexico's UM/ UIM law as defining the class
of persons to whom UM/UIM motorist coverage extends or
must be offered. See, e.g., Georgeson v. Fid. & Guar. Ins.
Co., 48 F.Supp.2d 1262, 1265 (D. Mont. 1998) (noting that
under Montana's uninsured motorist coverage statute, an
automobile insurer must offer uninsured motorist coverage
to a class of insureds that is coextensive with the class
covered by policy's liability provision); Aetna Cas. & Sur.
Co. v. McMichael, 906 P.2d 92, 96 (Colo. 1995) (holding
that Colorado's UM/ UIM motorist statute requires insurers "
to offer UM/UIM coverage to a class as extensive as the
class covered under the liab ility provision of an automobi le
insurance policy" ); Allied Mui. Ins. Co. v. Action £lee. Co.,
256 Neb. 691, 593 N.W.2d 275, 280 (Neb. 1999)
(concluding that under Nebraska law, an insurer must
provide UM/UIM coverage to any person or class of
persons with liability coverage). Like the statutes at issue in
those cases, the New Mexico statute mandates that
UM/UIM coverage be provided " for the protection of
persons insured" under a " motor vehicle or automobile
liability policy," N.M. Stat. § 66-5-301 , subject in New
Mexico's case to written rejection by the insured,
Marckstadt, 228 P.3d at 468-69. This language furt her
supports our conclusion that a policy should be refonned to
include those covered for liability purposes in the absence
of a valid UM/UIM rejection.

In this case, the district court cited to Rehders v.
Allstate Ins. Co., 2006 NMCA 58, 139 N.M. 536, 135 P.3d
237 (N.M. Ct.App. 2006), as support for its reliance on the
UM/UIM endorsement. But Rehders did not concern an
ineffective rejection of UM/UIM coverage, and the injured
plaintiff was not an insured under either the UM/UIM
endorsement or the liability provision of the policy. See id.
at 239-40. Because Martinez qualifies as an insured under
the Garage Coverage portion of the policy " for 'garage
operations' other than covered 'autos,"' the policy must be
reformed to provide him UM/UIM coverage for this
accident.
Federated argues that extending UM/U IM coverage to
Martinez is unwarranted because neither Federated nor
Capitol intended to provide such coverage. However, the
New Mexico Supreme Court has expressly concluded that "
the question of the presence of UM/UIM coverage under an
automobile liability policy is not a question of intent. "
Marckstadt, 228 P.3d at 472. Federated also contends that
the policy should not be reformed because the New Mexico
statute does not require UM/UIM coverage for employees
of a named insured. But the New Mexico courts have

consistently rejected the theory th at UM/ UIM coverage is
read into a policy only to the extent minimally required by
statute. See Weed Warrior, 245 P.3d at 1212 (concluding
that insurers must offer" the max imum amount of UM/ UIM
coverage permitted by the statute, e.g., the liability limits of
the policy" rather than " the minimum amount" ); Romero v.
Progressive Nw. Ins. Co., 20 IO NMCA 24, 148 N.M . 97,
230 P.3d 844, 849 (N.M. Ct.App. 2009) (" T he lack of a
requirement that a policy contain UM/ UIM coverage in a
specific amount does not obviate the statute's unambiguous
requirement that insurers must offer UM/UlM coverage and
that they must offer such coverage at a level equal to the
liability limits of the policy."); see also Jordan, 245 P.3d at
1220 (" [T]he requirements for a valid rejection found in
[N.M. Admin. Code § 13 . 12.3.9] must be complied with
when an insured purchases some UM/UIM coverage but
rejects UM/UIM coverage equal to the liability limits,
because any other outcome would create an unprincipled
anomaly
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in the fabric of our law." ). Given the lack of a valid
rejection, Martinez must be provided UM/UIM coverage "
equal to the liability limits." Jordan, 245 P.3d at 1217.[2]

lII
For the foregoing reasons, we REVERSE the district
court's order granting summary judgment in favor of
Federated and REMAND for additional proceedings not
inconsistent with this order and judgment.

Notes:
[**]Honorable Philip A. Brimmer, U.S. District Judge,
District of Colorado, sitting by designation.
[*]This order and judgment is not binding precedent, except
under the doctrines of law of the case, res judicata, and
collateral estoppel. This court generally di sfavors th e
citation of orders and judgments; nevertheless, an order and
judgment may be cited under the terms and conditions of
10th Cir. R. 32.1.
[!]Garage coverage " has a dual character," providing
insurance for both " automobile liability risk" as well as "
non-automobile risk" occurring at the " garage location ."
2-1 l Law of Liability Insurance § I 1.02. Federated
conceded before the district court that the Garage Coverage
portion of the policy " sets out the terms of the liability
coverage available to Capitol Motor."
[2]On appeal, Martinez also contends that the district court
committed reversible error by allowing Federated to raise

new theories and arguments on remand. Because we
conclude that the district court erred in determining that
Martinez was not entitled to UM/UIM coverage, we need
not review the di stri ct court's decision lo allow Federated to
raise new arguments. Although we express no opinion on
thi s issue, we remind the parties of their weighty
responsibility lo argue in the alternative and safeguard court
resources.

